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Commercial surrogacy, while permitted in only a 
minority of countries, is a growing industry within 
and across borders. Significant profits drive in-
termediaries, lawyers and providers to encour-
age cross-border transactions. The global patch-
work of often-conflicting surrogacy-related laws 
and regulations has created a range of problems 
that has drawn the attention of scholars, activ-
ists and policy makers around the world. 

The Global Surrogacy Practices thematic 
area of the August 2014 International Forum 
on Intercountry Adoption and Global Surro-
gacy, held at the international Institute of So-
cial Studies in the Hague, Netherlands, brought 
together some 25 women’s health and human 
rights advocates, scholars, and policy experts 
from 14 countries who have engaged with the 
issues surrounding international surrogacy 

* We continue this month with the series initiated in issue 75 with summaries of the final reports from each of the thematic areas 
of the International Forum on Intercountry Adoption & Global Surrogacy. The event, which brought together experts from di-
fferent countries, aimed to analyze the regulations, practices and issues related to these two phenomena in order to inform the 
decisions of the central authorities that have signed the Hague Convention on International Adoption and the Special Commission 
of the Hague Conference. The images that accompany the text correspond to the working sessions of the forum.
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from numerous angles and using a 
range of approaches. The Forum pro-
vided a venue for them to share their 
findings and thinking with each other; 
to engage with experts on inter-coun-
try adoption who had gathered for the 
Forum’s other four thematic areas; 
and to inform the deliberations on the 
Hague Conference on Private Interna-
tional Law, whose Permanent Bureau 
is considering whether, and if so how, 
to move ahead toward a possible con-
vention regulating issues pertaining to 
cross-border surrogacy. 

The Forum took place in the wake 
of media headlines about two disturb-
ing surrogacy incidents in Thailand. In 
one case, an Australian couple aban-
doned a baby boy, conceived using 
the husband’s sperm, who has Down 
syndrome. The boy was left with his 
Thai surrogate mother while the com-
missioned parents returned home with 
his twin sister. The husband was then 
revealed to have been convicted of 
multiple child sex offenses that took 
place between the early 1980s and 
early 1990s against girls as young as 
five years old. In the other case, a 

¿Por qué ciertas familias contratan cuidadoras/es para sus hijos e hijas?

focuses on such things as marriage, 
birth rights, divorce, property settle-
ments or commercial disputes). Public 
international law, by contrast, governs 
the activities (and rights and duties) 
of governments in relation to other 
governments, as well as increasingly 
individuals, corporations, and interna-
tional organizations.

Countries differ on how marital sta-
tus, gestation, genetics, and intention 
relate to parental rights and children’s 
legal parentage. Considerable varia-
tion also exists regarding the estab-
lishment of legal paternity for children 
born as a result of new technologies 

24-year-old son of a Japanese billion-
aire fathered 16 children since June 
2013 with Thai surrogate mothers, 
claiming that he wanted a large fam-
ily. These cases underlined concerns 
among those in attendance.

Participants in the Global Surro-
gacy Practices “track” explored a wide 
range of concerns about intercountry 
surrogacy, to assess the existing and 
needed evidence about its various as-
pects, and to discuss the strengths and 
weaknesses of different approaches, 
including policy options. This article, 
an abridged version of a report pub-
lished by IISS in December 2014, first 
summarizes remarks by speaker/par-
ticipants, and then presents a summa-
ry of the concerns raised in presenta-
tions and discussions within the track 
and in plenary session.

Sonia Allan, Macquarie University, 
highlighted the growing importance of 
international law and its relevance to 
cross-border surrogacy. She explained 
that private international law devel-
oped to resolve private, non-state dis-
putes involving more than one juris-
diction or a foreign law element (and 
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or within newer family forms. These 
are issues of growing concern, as legal 
parentage is a gateway through which 
many obligations owed by adults to 
children flow.

International work is clearly needed 
on building bridges between (differing) 
legal systems with regard to legal par-
entage and broader issues including 
child welfare, reproductive freedom, 

exploitation of the vulnerable (particu-
larly in the context of global economic 
disparities), health policy and regula-
tion, and equality. Human rights con-
siderations are also relevant.

The feasibility of a multilateral con-
vention on legal parentage and the 
status of children in international sur-
rogacy arrangements is unclear, and 
may depend on the scope and nature 
of what is sought. Member states have 
expressed differing opinions. Accord-
ing to a report published by the Hague 
Conference Permanent Bureau, ten 
states saw working toward some form 
of international convention as being 
high priority, six as medium priority, 
and four as low priority. Israel, Monaco 
and the USA indicated their position is 
that no further work towards an inter-
national convention on intercountry 
surrogacy should be undertaken.

Public international law, created by 
state and international organizations 
composed of states, such as the United 
Nations, is designed to promote and 
protect human rights at the interna-
tional, regional, and domestic levels. 
No international human rights instru-

ment specifically addresses surrogacy, 
but Allan explained that a number may 
be relevant to the issues it raises. The 
International Covenant on Civil and 
Political Rights (ICCPR) and the Inter-
national Covenant on Economic, Social 
and Cultural Rights (ICESCR) address 
protections for families and children. 
The Convention on the Elimination of 
All Forms of Discrimination Against 
Women (CEDAW) requires “the proper 
understanding of maternity as a social 
function’ and calls for special protec-
tion for women during pregnancy in 
work proved to be harmful to them. 
CEDAW’s definition of maternity as a 
social function may preclude commer-
cial contract pregnancy.

The preamble of the Convention on 
the Rights of the Child (CRC) asserts 
that in all actions concerning children, 
the best interests of the child shall be 
a primary consideration. Article 7 (1) 
asserts the child’s right to ‘be regis-
tered immediately after birth’, to ‘ac-
quire a nationality’ and ‘as far as pos-
sible…to know and be cared for by his 
or her parents’. Article 9(1) states that 
‘a child shall not be separated from his 
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or her parents against their will, ex-
cept when such separation is neces-
sary for the best interests of the child’.

Among the issues raised by CRC 
that are relevant to surrogacy are chil-
dren’s rights to information about their 
conception, the providers of gametes 
(i.e. their genetic parents), and the 
woman who carried and gave birth to 
them (whether or not she is geneti-
cally related); and to preserve their 
identity, including nationality, name, 
and family relations.

Article 35 of the CRC requires states 
parties to take ‘all appropriate nation-
al, bilateral and multilateral measures 
to prevent the…sale of or traffic in chil-
dren for any purpose or in any form’. 
Article 2 of the Optional Protocol to 
the CRC on the Sale of Children, Child 
Prostitution and Child Pornography de-
fines the sale of children as ‘any act or 
transaction whereby a child is trans-
ferred by any person or group of per-
sons to another for remuneration or 
any other consideration’. In some ju-
risdictions, for example the Australian 
state of New South Wales, commercial 
surrogacy has been viewed as falling 

within the CRC’s and the Optional Pro-
tocol’s definition of sale of a child.

Hannah Baker of the Hague Con-
ference Permanent Bureau,who at-
tended the Global Surrogacy Practices 
sessions as an observer, explained the 
broad scope of the Hague Conference’s 
‘Parentage/Surrogacy Project’, noting 
that different countries may establish 
legal parenthood differently, resulting 
in confusion regarding issues such as 
parental rights and responsibilities, 
nationality and inheritance. 

International surrogacy arrange-
ments are a particular focus of the 
Hague Conference’s Project because 
the number of international surrogacy 
arrangements is growing rapidly, and 
because children born out of these ar-
rangements typically need to move 
countries immediately after birth. The 
Permanent Bureau sees legal prob-
lems occurring frequently and with se-
rious human rights implications for all 
parties, including the surrogate moth-
ers and the children born of these ar-
rangements. 

It is not the role of the Permanent 
Bureau of the Hague Conference to 
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take a position in support of or op-
posed to commercial or international 
surrogacy. The Permanent Bureau rec-
ognises that the internal laws of Hague 
Conference members vary in this area, 
and it is the aim of the Hague Con-
ference to build bridges between dif-
fering legal systems with the goal of 
upholding persons’ rights so that they 
can enjoy legal security in cross-bor-
der contexts. If any Hague Convention 
is adopted in this area in future, the 
Permanent Bureau’s job will be to pro-
mote it, to assist with its implemen-

tation and operation, and to monitor 
compliance with the convention. 

Lisa Ikemoto, UC Davis School of 
Law, discussed the policy situation in 
the US, focusing primarily on Califor-
nia, which is widely seen as a ‘surro-
gacy friendly’ state. For many years, 
surrogacy arrangements in California 
followed precedents set by a string 
of court decisions dating back sever-
al decades. Then in 2009, an agency 
scheme to defraud prospective par-
ents, surrogates, and financial institu-
tions was exposed. This case led the 
state legislature to enact a 2010 law 
(AB 2426) requiring surrogacy agen-
cies and brokers to establish bonded 
escrow accounts for such transactions. 

In 2012, the Theresa Erickson 
scandal, which the FBI called a ‘baby-
selling ring’, became world-wide news. 
The scandal subsequently led to the 
passage of California bill AB 1217 af-
firming the right of individuals, mar-
ried or unmarried, to become the le-
gal parents of children born through 
gestational surrogacy. It requires in-
tended parents and surrogates to be 
represented by separate independent 

legal counsel and requires surrogacy 
agreements to be notarized prior to 
the administration of medications or 
any related medical procedure.

Ikemoto noted that the Ameri-
can Society of Reproductive Medicine 
(ASRM) has been a major force in 
forestalling public policy on commer-
cial surrogacy and other aspects of 
assisted reproduction, claiming that 
their guidelines constitute adequate 
self-regulation. However, ASRM guide-
lines are routinely ignored by fertility 
clinics, including those that are ASRM 
members. 

Deepa Venkatachalam, Sama Re-
source Group for Women and Health, 
reported on surrogacy policies and 
practices in India, drawing on work 
her organization has done in research, 
policy advocacy, and development of 
knowledge resources around surroga-
cy and assisted reproductive technolo-
gies.

She reported that according to In-
dia’s National Commission for Women, 
about 3000 clinics in the country of-
fer surrogacy services to people from 
abroad (typically from North America, 
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Australia, and Europe). It is difficult 
to determine annual fertility industry 
revenues in India, but they were esti-
mated at US $445 million in 2008 and 
$1-2 billion in 2012. Some large agen-
cies operating in India are branches or 
franchises of US-based Planet Hospital 
and Surrogacy Abroad. 

The growth of commercial surroga-
cy in India is taking place in a context 
of increasing privatization, shrinking 
economic security, and reduced social 
spending. It is aggressively promoted 
by the Indian state as part of a long 
list of medical tourism services. 

The Indian Council of Medical Re-
search issued voluntary national 
guidelines for surrogacy in 2005. In 
2012 the Ministry of Home Affairs 
drafted a bill that restricts surrogacy 
to foreign couples consisting of a man 
and woman who have been married 
for two years and have a letter from 
the embassy of their home country 
confirming that the child will be ac-
cepted as their biological child. Sur-
rogacy-related treatments must take 
place at registered ART clinics, and in-
tended parents must enter the country 

on medical rather than tourist visas. 
Their names, not the surrogate’s, will 
be recorded on the child’s birth cer-
tificate. Egg and sperm providers in 
India are anonymous. Sama describes 
this bill as protecting the interests of 
the surrogacy industry and commis-
sioning parents, rather than those of 
surrogate mothers or children, and as 
discriminatory against commissioning 
parents who are single or gay.

To be eligible to work as a surro-
gate, women must have previously giv-
en birth and appear healthy. They are 
offered between US$2000 and $8000, 
significantly more than they can make 
doing domestic or factory work. They 
may get extra payment if they meet 
certain specifications; lighter-skinned 
and higher caste women often receive 
higher pay even in gestational surro-
gacy, where there is no genetic link to 
the child. Married women need their 
husband’s consent to work as a sur-
rogate. 

Typically, women receive 25 per-
cent of the payment before or during 
pregnancy and 75 percent at the end. 
This gives greater control over women 

working as surrogates to the clinics; it 
also suggests that the child is indeed 
seen as a product. Sama has attempt-
ed unsuccessfully to change this prac-
tice.

In many cities, surrogates reside in 
special hostels during their pregnan-
cies. Women often prefer to stay away 
from their homes because of the wide-
spread social stigma associated with 
surrogacy. Some don’t even tell their 
own families. This also suits the clin-
ics, which want to closely monitor the 
women and would rather keep a low 
profile in the community. 
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Amrita Pande, University of Cape 
Town, has conducted ethnographic re-
search with surrogates in India over 
a period of ten years, and recently 
published Wombs in Labor: Transna-
tional Commercial Surrogacy in India 
(2014). She suggested that surrogacy 
should be understood in the context of 
the widespread informal labour mar-
ket in India, and argued that women 
choose to work as surrogates, albeit 
from a limited set of choices. From this 
perspective, surrogates can be pro-
tected by labour laws and standards. 
Pande pointed to the analogy with 
sex workers’ organizing efforts, while 
acknowledging that in surrogacy ar-
rangements, the interests of children 
must also be taken into account. 

Pande reported that when asked 
surrogates what changes they would 
like to see, many focused on what 
they are paid. Some pointed out that 
the payment is very low given infla-
tion rates in India; others said that 
they would like to be in a position to 
negotiate their payment rather than 
having to accept a set price. Many 
spoke of hoping that the stigma sur-

rounding surrogacy could be eased by 
public education, both nationally and 
internationally. This would eliminate 
the need for secrecy and for staying in 
hostels during pregnancy. 

Some women have used the money 
they earned to start small businesses, 
but in many cases the money has been 
spent on the needs of their families and 
extended families, with little concrete 
to show for it. Some women enter 
into contract pregnancies repeatedly, 
becoming ‘veteran surrogates’, either 
because they hope that the additional 
money will make more of a difference 
in their lives, or because they prefer 
surrogacy to street cleaning, factory 
work, or domestic work. 

Pande’s respondents complained 
about the widespread assumption that 
surrogacy is simply about the money. 
They view surrogacy as an important 
service that should be valued by in-
tended parents beyond the contract 
period. Some women said that the 
abrupt cutting of the relationship with 
the child and the clients was pain-
ful and disrespectful of the important 
service provided by them. 

Daisy Deomampo, Fordham Uni-
versity, has also conducted ethno-
graphic work with surrogates in India. 
She noted that insufficient attention 
has been given to capturing the ex-
periences of women who repeat sur-
rogacy and also undergo egg retrieval. 
Since 2009 when she began her re-
search, she said, more commission-
ing parents from India are contracting 
for pregnancies, though foreigners still 
dominate. 

Deomampo noted that we tend to 
hear mostly about surrogacy ‘success 
stories’, both in media accounts and 
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In Tabasco, a provision enacted as 
part of the civil code in 1993 allows 
surrogacy contracts that make the 
commissioning mother the legal moth-
er. While these arrangements are sup-
posed to be altruistic, the code says 
nothing about payment, and this has 
permitted commercial surrogacy to 
occur, without regulation or any pro-
tection for surrogates. 

The government has no data about 
surrogacy arrangements. Based on 
interviews with several agencies and 
surrogate mothers, GIRE estimates 
that at least several hundred babies 
have been born in surrogacy arrange-
ments in Tabasco. But only five were 

called ‘Madam’, had coached them to 
be prepared for this outcome. Several 
surrogate mothers remained with the 
infants for short periods, ranging from a 
few days to three months, during which 
they could breastfeed them. Many held 
out hope that the children would come 
to see them some day. Some had ob-
tained approval for becoming a surro-
gate from their village elder, who as-
sured them that this work was ‘OK’. 

Isabel Fulda Graue, Grupo de In-
formación en Reproducción Elegida, 
spoke about recent rapid growth of 
commercial surrogacy in the Mexican 
state of Tabasco, triggered by the re-
strictions introduced in India. Though 
it has attracted significant media at-
tention, little is known about exactly 
what is going on there. 

Only a few Mexican states have 
policies on surrogacy. Two, Querétaro 
and Coahuila, explicitly ban surrogacy. 
The state of Sinaloa established regu-
lations in 2013 imposing strict limits on 
surrogacy: It must be altruistic, with 
contracts approved by a judge, and in-
tended parents must be heterosexual 
married couples residing in that state. 

the work of scholarly investigators. 
She stressed the need to consider the 
experiences of surrogates whom re-
porters and researchers may not be 
able to contact, including women who 
fail to become pregnant or miscarry 
and then ‘fall out’ of the system. 

She also noted that we see and 
hear about healthy babies born in in-
tercountry surrogacy arrangements far 
more often than we hear about babies 
with low birth weights or who are born 
sick. Women who work as surrogates 
may get adequate or even excellent 
health care during their pregnancies, 
but many have not had prior access 
to health care. The impacts of surro-
gates’ pre-pregnancy health status on 
their own wellbeing postpartum, and 
on the babies they gestate and deliver, 
have received little attention. 

Karen Smith Rotabi, United Arab 
Emirates University, reported on inter-
views conducted by her student Lopa-
mudra Goswami with 25 women work-
ing as surrogates. Many of these inter-
viewees reported feeling some unhap-
piness about relinquishing the babies, 
although the fertility doctor, whom they 
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Biomedicine, reported that while some 
Eastern European countries have reg-
ulations on medically assisted repro-
duction, others rely on general laws, 
or have no regulation at all. Hungary, 
for example, prohibits surrogacy, while 
Romania has no regulation. Commer-
cial surrogacy has been permitted in 
Russia since 1995, in Georgia since 
1997, and in Ukraine since 2000. 

In Romania, in vitro fertilization 
was introduced in the early 1990s, and 
an international market in eggs devel-
oped soon after. Several cases of seri-
ous abuse of young women came to 
light in the following years, including 
one that was brought to the attention 
of the European Parliament in 2005. In 
2006, Romania passed a law covering 
cell and tissue transplants that regu-
lates the provision of third-party gam-
etes. Surrogacy remains unregulated.

Even after the introduction of strict 
regulations on gamete provision, and 
prosecution in some highly publicized 
cases of illegal egg harvesting, Roma-
nia remained a key supplier of eggs. 
Following the political crisis in Ukraine, 
it has also become a destination for 

GIRE believes that the inadequacy 
of existing regulation is facilitating all 
types of disturbing surrogacy practic-
es. One is the prevalence of unneces-
sary caesarean sections for the con-
venience of commissioning persons. 
Another concern is whether surrogates 
have access to abortion, an issue that 
is not being discussed by the clinics 
and agencies. 

Agencies in Tabasco prefer sur-
rogates to be single mothers to 
avoid potential legal difficulties with 
a surrogate’s husband. But this ex-
acerbates concern about the lack of 
health protections for surrogates, 
since complications related to preg-
nancy or birth could mean that there 
would be no one to take care of their 
own children. 

Surrogacy intermediaries and fer-
tility clinics in Mexico often frame sur-
rogacy as an altruistic act and surro-
gate mothers as ‘angels giving a gift’. 
GIRE believes this is used to justify or 
hide how poorly paid women are when 
serving as surrogates.

Enikő Demény, Central European 
University Center for Ethics and Law in 

registered between August 2012 and 
December 2013.

Tabasco’s civil code stipulates that 
in any contract pregnancy, the baby 
must be born in the state. But it says 
nothing about the rest of the process. 
Some (if not most) surrogacy agen-
cies, both local and foreign, offer their 
services in Mexico City or in Cancun, 
‘attractive’ cities for foreign couples 
due to transportation and hotel facili-
ties. Part of the ‘package’ the agencies 
sell includes having a holiday in Can-
cun after in vitro fertilization. 
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gate mothers at one time. Options are 
given regarding fresh or frozen eggs, 
how much to know about the egg do-
nor, whether or not to have intra-cy-
toplasmic sperm injection, where to 
freeze the sperm, and where fertiliza-
tion will take place. One agency offers 
a group discount.

A surrogacy agency head explained 
that his company was formed in re-
sponse to discrimination. When India 
introduced regulations discriminating 
against gay couples, this agency start-
ed sending Indian women working 
as surrogates to Nepal to give birth. 
Some of these women were impreg-
nated with eggs from young Ukrain-

rogacy and Infertility Conference held 
at Tel Aviv’s Gay Center. More than 
15 surrogacy services exhibitors par-
ticipated in this three-day event. Ex-
hibitors offered services within Israel 
alongside options abroad, including 
the US, Thailand, India, Nepal, and 
Mexico.

Israeli regulations limiting surroga-
cy to heterosexual couples, along with 
opposition to this policy, led to estab-
lishment in 2010 of a commission to 
recommend legislation. In 2012, the 
commission issued a report that con-
cluded, ‘There is no room…to impose 
prohibitions or restrictions on the re-
alization of autonomy in this area, un-
less if there is a decisive reason, on 
grounds of protection of another per-
son, protection of human dignity or 
other such considerations’. This report 
has led to a 2014 government initiative 
to amend laws regulating surrogacy 
agreements, including those made by 
Israelis outside Israel, and to license 
private companies.

The marketing of surrogacy is be-
coming complicated. One agency of-
fers to implant embryos in two surro-

surrogacy arrangements, with online 
ads featuring Romanian women willing 
to become surrogate mothers. How-
ever, the surrogacy market has not 
flourished in Romania because of the 
uncertain regulatory context. 

Under the current policy, birth cer-
tificates for children born in surroga-
cy arrangements are issued with the 
name of the surrogate mother and 
the biological father. When the sur-
rogate mother surrenders the child, 
the commissioning mother adopts the 
child and a new birth certificate is is-
sued. This situation is considered risky 
for commissioning parents. Surrogacy 
arrangements in Romania often in-
volve illegal commercial transactions 
for eggs, with prosecutions occurring 
when these cases are discovered.

Whether to regulate or prohibit sur-
rogacy remains controversial in Roma-
nia, where a draft law has been under 
discussion since 2012.

Carmel Shalev, Haifa University 
Faculty of Law, described marketing 
strategies for global surrogacy in Is-
rael. These were vividly displayed in 
February 2013 at an International Sur-
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ian or South African women that had 
been fertilized with sperm frozen in 
Israel. Israeli agencies also work in 
other countries including Thailand and 
Mexico. One strategy to recruit young 
women to provide eggs is to offer them 
a beach holiday to India or Thailand, in 
the course of which they undergo egg 
harvesting. Israeli gays who can afford 
the higher costs go to the US for sur-
rogacy because there they can meet 
the surrogate and know the identity of 
the egg donor. 

Children

News reports about cases in which children born 
via transnational surrogacy have been rejected, 
abandoned, or abused strengthened the argu-
ment for requiring at least minimal screening 
and counselling of commissioning parents, rec-
ognising that this nevertheless would not pre-
vent some people from falling ‘under the radar’. 

Other concerns about children resulting from 
intercountry surrogacy arrangements included: 
•	 Medical risks that tend to be exacerbated by 

third-party reproduction and the commer-
cialization of pregnancy
-	 Increased frequency of multiple births 

associated with in vitro fertilization, with 
accompanying higher than normal rates 
of co-morbidities including stillbirth and 
fetal anomalies

-	 Excessive exposure to synthetic hormones 
at all stages of the IVF process, from egg 
harvesting through implantation

-	 Failure to provide infants with the bene-
fits of breastfeeding

•	 Psychological consequences
-	 Inadequate evidence about psychological 

(as well as physical) consequences of sep-
arating a newborn from its birth mother

-	 Lack of information about one’s gestation-

al as well as genetic origins may become 
significantly problematic for individuals 
created through surrogacy 

Surrogate mothers

Participants expressed concern about specific 
aspects of international commercial surrogacy 
affecting women who serve as surrogate moth-
ers. Particularly troubling were:

-	 Restrictions on personal autonomy and 
unnecessary risks associated with the 
surrogacy process 

-	 Enforced isolation/separation from chil-
dren, families and communities

-	 Non-negotiable fetal reductions and abor-
tions if desired by commissioning parents

-	 Pressure to continue a pregnancy even if 
the surrogate mother desires termination

-	 Mandated and non-medically indicated 
cesarean sections. Constant monitoring 
of diet, sleep, and mobility

-	 Inadequate exercise and restricted move-
ment outside the surrogacy residence

-	 Inadequate post-pregnancy medical care 
and health insurance

-	 Practices and conditions that make mean-
ingfully informed consent challenging or 
impossible

Summary of findings and concerns
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-	 Lack of independent legal counsel or advocates for surrogate 
mothers 

-	 Irregularities related to contractual agreements (e.g., contracts not 
in surrogate’s own language or of an inappropriate literacy level)

-	 Inadequate information about medical risks, and inadequate 
communication about how little is known about them

-	 Inadequate information about long-term psychological effects, and 
inadequate communication about how little is known about them

•	 Coercion and undue inducement of women, especially in low-in-
come countries and regions 
-	 Structural conditions such as poverty, economic inequality, and 

gender inequality limiting women’s agency
-	 Recruitment practices sometimes include deception (as in the 

Theresa Erickson scandal) 

Gamete providers

Participants commended the Permanent Bureau for acknowledging the 
physical and psychological risks to egg and sperm providers, as these 
are often ignored in discussions of cross-border surrogacy, and empha-
sized that egg harvesting is associated with particularly serious risks 
because of the hormonal stimulation, surgery, and anesthesia involved.
•	 Practices and conditions that make meaningfully informed consent 

challenging or impossible
-	 Inadequate evidence-based information about long-term health 

risks of hormonal manipulation, the absence of which is inad-
equately communicated 

-	 Evidence-based information about short-term risks and best 
protocols for minimizing risks are inadequate. What is known is 
inadequately communicated

•	 Consequences of gamete provider anonymity 
-	 Deprives gamete provider and offspring of the future option of 

learning each other’s identity
-	 Encourages overstimulation of women to produce greater num-

bers of eggs
-	 Facilitates illicit exchange and sale of eggs

Commissioning parents

Participants identified incorrect and incomplete information provided 
to intending parents as an area of concern. This gap in reliable infor-
mation begins early, when those considering intercountry surrogacy 
explore online sources. Claims made by fertility clinics and surrogacy 
agencies that transnational commercial surrogacy is an unproblematic 
way to have children often leave prospective parents ignorant of the 
many legal and other complications that may arise. 
•	 They may be unaware of the conditions under which women agree 

to serve as surrogate mothers
•	 They may beunprepared emotionally or financially for the possibil-

ity of illness or disability in children acquired through surrogacy
•	 They are vulnerable to financial and emotional victimization by un-

scrupulous clinics, brokers, and other intermediaries
In the United States, India, and elsewhere, intermediaries, includ-

ing those that facilitate transnational arrangements, operate with little 
regulation or oversight within a patchwork of inconsistent laws from 
country to country. As in intercountry adoption, agents and brokers 
motivated primarily by profit may be tempted to engage in unethical 
or ethically marginal practices. For this reason, as well as to ensure 
adequate long-term record keeping, participants raised the question 
of whether the continued existence of for-profit agencies involved in 
intercountry surrogacy arrangements is appropriate.
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Conclusion

Forum participants were divided about 
whether intercountry commercial sur-
rogacy should be more effectively reg-
ulated, or prohibited altogether. Some 
held a strong position; some were un-
certain. 

Some participants questioned 
whether an international convention 
might undermine the prohibitions on 
commercial surrogacy that many ju-
risdictions have put in place, often on 
the grounds that the practice violates 
the human dignity of both the child 
and the gestational mother. From this 
point of view, there was concern that 
an international convention might nor-
malize commercial surrogacy, and/or 
fail to significantly reduce the human 
rights violations it entails. 

Questions were also raised about 
whether intercountry surrogacy 
might, at least in some circumstanc-
es, constitute baby selling, or violate 
the Convention on the Rights of the 
Child by failing to preserve his or her 
identity, nationality, and family rela-
tions.

Other participants supported regu-
lation of commercial surrogacy rather 
than prohibition for reasons based in 
pragmatism, principle, or both. Some 
argued for regulation as the most ef-
fective way to provide urgently need-
ed protections for the women and 
children involved. Others believed 
bans on commercial surrogacy would 
be politically very difficult to enact in 
many of the jurisdictions in which it 
is established practice, and that over-
sight would be difficult in jurisdictions 
permitting altruistic but not commer-
cial surrogacy arrangements. Some 
base their support for permitting ef-
fectively regulated commercial sur-
rogacy on respect for women’s agen-
cy, and see many women working as 
surrogates as grateful for the oppor-
tunity to earn a significant amount 
of money. They simply want better 
working conditions and protections 
against health risks, and a reduction 
in stigma associated with such ar-
rangements. 

Despite the tendency to consider 
‘prohibition’ and ‘regulation’ of com-
mercial surrogacy as opposed and 

non-overlapping positions, it is pos-
sible to envision a wide range of le-
gal or policy approaches that might 
effectively minimize or eliminate the 
problematic aspects of intercountry 
surrogacy. These could include crimi-
nal or civil sanctions against inter-
mediaries; a variety of rules about 
legal parentage of resulting children 
and preservation of records; require-
ments about the content, timing and 
enforceability of surrogacy contracts; 
requirements about the status and/or 
conduct of intermediaries; rules pro-
hibiting discrimination against com-
missioning parents or surrogates on 
the grounds of marital status, sexual 
orientation, and disability; enforceable 
protections for the health and safety 
of surrogates; screening requirements 
for commissioning parents, etc. There 
might also be laws to restrict commer-
cial arrangements to people domiciled 
within the countries that accept them, 
and/or to limit transnational arrange-
ments to situations in which send-
ing countries agree to recognize legal 
parentage and citizenship of resulting 
children. 
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Specific policy recommendations 
on which there was wide agreement 
among participants were:
•	 Elimination of practices that pose 

unnecessary medical risks to surro-
gates and children

•	 Elimination of restrictions on perso-
nal autonomy of surrogates

•	 Establishment and maintenance of 
records giving participants in su-
rrogacy arrangements the option 
of future contact should the mutual 
desire or need for it arise

•	Basic screening of commissioning 
parents to reduce risks of abandon-
ment or abuse of children born via 
surrogacy

•	 Provision of evidence-based infor-
mation about known and potential 
risks, living conditions, and outco-
mes for surrogate mothers, gamete 
providers and commissioning pa-
rents

•	Heightened regulation and over-
sight of intermediaries 
There was general agreement that 

our understanding of the health im-
plications and social consequences of 
intercountry surrogacy remains inad-

equate, while the practice continues 
to expand. There is an urgent need 
for additional investigation by schol-
ars and advocates, and effective inter-
vention by policy makers. The issues 
raised by commercial and intercoun-
try surrogacy arrangements call for 
broader public dialogue and greater 
attention to their implications for our 
human future.
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