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Abstract

This paper deals with legalities in the EU associated with AI models, especially
during their training phase. It addresses the exceptions for text and data min-
ing in the Arts. 3 and 4 of the Directive (EU) 2019/790 (DSM Directive), and
Art. 53 of the AI Act. The latter contains provisions ensuring that AI model
providers respect copyrights and related rights. It also explains providers’ po-
tential civil liability for breaching the obligations set forth in Art. 53, based on
their equivalence with service providers, as referred to in the Digital Services
Act (DSA).
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1. Introduction

Generative artificial intelligence (GAI), especially large generative AI models
(LGAIMs), produces outputs (content) derived from the training of the model on
extensive datasets that encompass texts and data, including materials protected by
the Copyright Law. This circumstance has provoked legal actions by authors and
other rights holders against providers and deployers of these LGAIMs in both the
United States. In the United States, several lawsuits and class actions related to
LGAIM:s have already been filed for alleged infringements of the Copyright Act.
They can be tracked in real time at https://www.bakerlaw.com/services/artificial-

intelligence-ai/case-tracker-artificial-intelligence-copyrights-and-class-actions/

(Consultation date: 22 July 2025). Also see the updated repository at George Wash-
ington University: https://blogs.gwu.edu/law-eti/ai-litigation-database/ (Consul-
tation date: 22 July 2025). See the comprehensive study made by the EUIPO, “The
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development of generative artificial intelligence from a copyright perspective,” at
https://www.euipo.europa.eu/es/publications/genai-from-a-copyright-perspec-
tive-2025 (Consultation date: 22 July 2025) (EUIPO, 2025) and Europe (Duran-
taye, 2023).

According to Art. 3 nr. 3 of the AI Act “provider” means: “a natural or legal

person, public authority, agency or other body that develops an Al system or a
general-purpose Al model or that has an Al system or a general-purpose Al model
developed and places it on the market or puts the Al system into service under its
own name or trademark, whether for payment or free of charge” and to Art. 3 nr.
4 “deployer” means: “a natural or legal person, public authority, agency or other
body using an Al system under its authority except where the Al system is used
in the course of a personal non-professional activity” (Regulation (EU) 2024/1689
of the European Parliament and of the Council of 13 June 2024 laid down harmo-
nized rules on artificial intelligence, OJEU, 12.7.2024. Abbreviated as “the Al
Act”).

A LGAIM serves as a representative example of a general-purpose AI model
(GPAIM), which is defined in the AI Act as follows: “[A]n Al model, including
where such an Al model is trained with a large amount of data using self-supervi-
sion at scale, that displays significant generality and is capable of competently per-
forming a wide range of distinct tasks regardless of the way the model is placed
on the market and that can be integrated into a variety of downstream systems or
applications, except Al models that are used for research, development or proto-
typing activities before they are placed on the market” (Art. 3, section 63).

GPAIMs have been subject to regulation, notably by the AI Act. Within this
regulatory framework (to be further addressed in Section 3), particular emphasis
is placed on respect for copyrights and related rights. Consequently, this contri-
bution examines the Copyright Law, with specific attention to the text and data
mining exception in Europe, particularly Directive 2019/790 on copyrights and
related rights in the Digital Single Market (OJEU L 130/92, 17.5.2019, hereafter
abbreviated as “the DSM Directive”) in relation to the AI Act. It is worth noting
that there is no EU Copyright Act applicable to all EU member states; instead,
there are 27 different Copyright Acts, which have implemented the “Acquis Com-
munautaire” on copyrights and related rights.

This analysis will distinguish between two primary aspects: the text prompt in-
put by the user (Section 2) and the generated output, which raises a multitude of
issues concerning the legal protection of data and the training of the model (Sec-

tion 4). Finally, a set of conclusions will be presented (Section 5).

2. The Text Prompt

As it is well-established, text prompts constitute the content that the users of a
GPAIM input into the service. This input can range from a single word or sen-
tence to more extensive textual passages, images, or even entire documents. When

the user is the rights holder for the text, video, or image provided as a prompt, no
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legal issues arise concerning their exploitation. However, if a third party holds
rights for the prompts users are obliged to obtain their authorization unless the
usage falls within the scope of application of an exception, such as reproduction
for private use or temporary and provisional reproduction as part of a technolog-
ical process (e.g., Art. 2 Directive 2001/29/EC of the European Parliament and of
the Council of 22 May 2001 on the harmonization of certain aspects of copyrights
and related rights in the information society, OJEU L 167, 22.6.2001. Abbreviated
as “InfoSoc Directive”). Obtaining the consent of rights holders is the responsibil-
ity of the user. In this context, for example, a clause on the OpenAl website re-
garding the use of ChatGPT stipulates: “You represent and warrant that you have
all the rights, licenses, and permissions needed to provide input to our services”.
It is worth noting that text prompts are often memorized and stored (Biderman,
2023) as material for the training of the model. They may also be reproduced as
output (“plagiaristic output”. The term “plagiaristic output” is colloquially used to
mean a substantially similar copy of an original work.) (Guadamuz, 2024) poten-
tially affecting the rights of users over their inputs, particularly when these inputs
exhibit originality (Cdmara Aguila, 2019; Spindler & Schuster, 2019). At this junc-

ture, the text and data mining (TDM) exception in Europe merits consideration

3. The Training Phase of the Al Model

This section initially adopts a broad perspective before progressively focusing on
the main subject of this paper. Consequently, the legal protection of data will be
addressed generally in Section I. Then, the exception for TDM in the DSM Di-
rective will be presented (Section 3.1), and after that, the focus will shift to copy-
right infringements in the AI training phase (Section 3.2).

3.1. The Legal Protection of Data

As mentioned above, GPAIMs are trained using vast amounts of data, necessitat-
ing that the system be trained not only with predefined or synthetic data, but also
with freely accessible data available on the internet, and this process occurs con-
tinuously in a model with self-supervised learning (Bommasani, 2021). This ac-
tivity carries inherent risks, as the model may acquire new biases when processing
novel data, and it may also involve, in the absence of appropriate safeguards, the
infringement of regulations such as those concerning personal data protection
and intellectual property (IP) rights.

Before proceeding, it is worth clarifying the definition of “data”. For this pur-
pose, reference will be made to the current EU Regulation 2023/2854 on data of
December 13, 2023 (OJEU nr. 2854, 22.12.2023). Article 2.1 of this regulation de-
fines “data” as “any digital representation of acts, facts or information and any
compilation of such acts, facts or information, including in the form of sound,
visual or audio-visual recording”. The relationship between information and data
is significant. Data constitutes unordered and unstructured units of information.

When data are organized, analyzed, and correlations are identified, it can be ac-
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curately stated that data transform into information (Mendo Carmona et al.,
2013). The importance of data lies in their potential for re-use through combina-
tion, aggregation, or modification with other data. In this paper, a broad concep-
tualization of data (Lopez-Tarruella, 2021) will serve as the starting point. Data
can be categorized into four distinct types (Lopez-Tarruella, 2019):

1) Undisclosed data: These data are generated by a company, its users, or its
products. They may or may not circulate on the digital market, and the owner
may employ technological measures to protect them. Such data could also be pro-
tected by copyright or trade secrets laws. However, under exceptional circum-
stances, public sector bodies may access the data and metadata needed to interpret
and employ them in the performance of their legal duties in the public interest.
Data holders with the status of legal persons, other than public sector bodies, are
obligated to make these data available in response to a duly justified request (Art.
14-15 Data Act). Furthermore, if a subset of these data is personal, it must be pro-
tected in accordance with the Regulation (EU) 2016/679 of the European Parlia-
ment and of the Council of 27 April 2016 on the protection of natural persons
with regard to the processing of personal data and the free movement of such data
(OJEU L 119/1, of 4.5.2016). Abbreviated as “GDPR”.

2) Data generated directly by internet users: Such data may be either personal,
in which case they are subject to the GDPR, or non-personal, in which case they
are protected by Regulation 2018/1725 of the EU, on a regulation on the free flow
of non-personal data (OJEU L 303/59, 28.11.2018) It is also important to note that
personal data can be inextricably linked with non-personal data, in which case the
GDPR applies to the entire dataset (Art. 2.2).

The Commission’s Working Document, Impact Assessment accompanying the
document Proposal for a Regulation of the European Parliament and of the Coun-
cil on a framework for the free movement of non-personal data in the European
Union (SWD(2017) 304 final, part 1/2, 3) states that “regardless of the amount of
personal data included in mixed datasets, the GDPR must be fully complied with
in respect to the personal data part of the dataset”.

In fact, Article 2.7 of the AI Act specifies that “Union law on the protection of
personal data, privacy and the confidentiality of communications applies to per-
sonal data processed in connection with the rights and obligations laid down in
this Regulation”.

3) Data protected by EU Law on copyrights and related rights: In this regard,
the DSM Directive establishes, in Articles 3 and 4, an exception or limitation to
copyright, enabling public bodies such as research organizations (Roman Pérez,
2019; Evangelio Llorca, 2016) cultural heritage institutions, and private bodies or
individuals, to reproduce works for TDM, provided they meet certain require-
ments. In addition to copyrights, other material may be subject to related rights
(for example, photographs, databases, phonograms, audio-visual recordings, and
press publications). Particularly relevant are the rights of publishers for the online

use of their press publications by information society service providers (Art. 15.1
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DSM Directive) and the sui generis right of the database makers (Arts. 3 and 4
DSM Directive and Directive 96/9/EC of the European Parliament and of the
Council of 11 March 1996 on the legal protection of databases, OJEU L 77, 27.3.1996).
Indeed, in the Directive is stated that no consent from the rights holder of pub-
lishers and of the data base makers is required for TDM.

The distinction between authors’ rights and the rights of other parties, such
as publishers and database makers, is important, as the former are based on orig-
inality, while the latter are based on the investment made. Additionally, Directive
(EU) 2019/1024 on open data and the re-use of public sector information (OJEU
L 172/56, 26.6.2019, abbreviated as “Open Data Directive”) stipulates that the
IP rights of third parties over public information must be respected (Art. 1.2 lit.
c). However, according to Art. 1.6 of the Open Data Directive, the right of the
maker of a database shall not be exercised by public sector bodies in order to
prevent the re-use of documents or to restrict the re-use beyond the limits of
this Directive.” In addition, Art. 3.2 of the same Directive states that for docu-
ments for which libraries (including university libraries), museums, and ar-
chives hold intellectual property rights and for documents produced by public
undertakings, Member States shall ensure that, where the re-use of such docu-
ments is allowed, such documents shall be re-usable for both commercial and
non-commercial purposes.

This does not preclude such data from being subject to TDM if the require-
ments set out in Articles 3 and 4 of the DSM Directive are met. On the other hand,
according to Article 12.2 of the same directive, if the data rights holder is a public
body, the re-use of these data, that is, use for purposes other than those of the public
service mission for which they were generated (secondary use of data), is subject to
certain conditions, and in any case, the re-use may be reviewed every three years.

4) Data unprotected by the Copyright Law: Unprotected data may be used by
any party; however, the absence of copyright protection does not preclude their
protection by other (legal) means, such as by technological measures (EUIPO,
2025) or contractual agreements (private ordering) (Gonzélez Otero, 2019; Mez-
zanotte, 2017). An example is the inclusion of terms and condition by a website

owner concerning the use of site content.

3.2. The Intersection between the Text and Data Mining Exception
and the AI Act

This section will first delineate the general regulatory frameworks of the TDM
exception (3.2.1). The goal is not to furnish an exhaustive analysis but rather to
identify the elements for its application to GAI. Subsequently, the obligation of
GPAIM providers to respect IP rights, as stipulated in the AT Act, will be examined
in detail (3.2.2).

3.2.1. The Text and Data Mining Exception in Europe
While the European Union ideally promotes IP rights, the openness of all data,

trade secrets, and plant breeders’ rights, the duty of confidentiality must be re-
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spected, implying that the use of such data requires authorization by either the
data holders or their assignees, unless the data have been made publicly available
under an open license permitting such use (Sartor, Lagioia, & Contissa, 2018).

Text and data mining (TDM) is defined as “any automated analytical technique
aimed at analysing texts and data in digital format to generate information, in-
cluding patterns, trends, or correlations” (Art. 2.2 of the DSM Directive).

The DSM Directive, as is widely acknowledged, includes the TDM exception in
Articles 3 and 4 (Garcia Vidal, 2019; Vicente Domingo & Rodriguez Cachén,
2021) without providing for the possible remuneration of authors for this specific
mode of exploitation. This point has been subject to debate (for advocacy for re-
muneration, see: Senftleben, 2024) when considering other exceptions to IP rights
by which authors are typically compensated for the use of their works. With re-
gard to Article 3, it is important to note that the beneficiaries of this exception are
research organizations and institutions responsible for cultural heritage. The pri-
mary objective of a research organization is to conduct research activities, and
therefore, TDM must be undertaken with this specific purpose. The Directive re-
fers to organizations that reinvest their profits entirely in their research and activ-
ities in accordance with a mission of public interest, but does not stipulate that the
scientific research must be conducted for non-commercial purposes, which allows
for the potential marketing of results obtained through TDM. On the other hand,
companies aiming to develop general-purpose AI models or Al systems employ-
ing machine or deep-learning approaches that use TDM for commercial purposes
must adhere to the requirements outlined in Article 4. In addition, Art. 2.1 of the
DSM Directive covers private for-profit entities that conduct research in collabo-
ration with public bodies; nevertheless, if the former has a decisive influence on
the latter, they cannot have preferential access to the results generated by TDM.

Article 4 of the DSM Directive establishes an exception to certain IP rights,
which could benefit any entity, be it a natural person, legal entity, or public or
private sector organization, when engaging in TDM activities for commercial pur-
poses. Recital 18 specifically enumerates certain circumstances, including, but not
limited to, the provision of government services, complex business decisions, or
the development of new technology. In any case, TDM for scientific research pur-
poses, as previously stated, must remain permissible (Art. 4.4 of the DSM Di-
rective).

To qualify for this exception, lawful access to the work or other subject matter
is a prerequisite (Lucchi, 2023). However, rights holders retain the prerogative to
prevent TDM activity by reserving their rights, as stipulated by Article 4.3. The
reservation of rights over content made available online can be enforced by ma-
chine-readable means (“opt-out”). For example, systems can be implemented to
prevent bots from crawling the content of websites (in this vein, see the General-

Purpose AI Code of Practice Concerning Copyright at https://digital-strategy.ec.eu-

ropa.eu/en/policies/contents-code-gpai (Consultation date: 22 July 2025). Rights

can also be reserved through the general terms and conditions of a website, where

they are accepted by users (disclaimer). If rights holders have reserved their rights,
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they can preclude the reproduction of works and other subject matter for the pur-
pose of commercial TDM.

Whether under the provisions of Article 3 or Article 4, the TDM exception con-
cerns the reproduction of works and the extraction of database content. It does
not extend to other economic exploitation rights, such as the right to communi-
cate, the right to make a work available to the public during the generation of an
output, or the right to transform material to make derivative works.

The exception also encompasses the sui generis right of the database maker,
meaning that works or other subject matter that are part of a database may be
extracted and reproduced, provided the requirements set out in Articles 3 and 4
of the DSM Directive are met. Moreover, Article 4.2 stipulates that such repro-
ductions or extractions may be stored only for the duration of the TDM activity.
Once its purpose is fulfilled, they must be deleted.

However, it is crucial to consider that exceptions to the economic exploitation
rights of authors should not cause unjustified harm to their legitimate interests.
Article 7 of the DSM Directive contemplates the application of the three-step rule
by referencing the InfoSoc Directive. Therefore, a restrictive interpretation is
mandated, potentially even leading to the non-application of the TDM exception
if that is the sole means of protecting the author’s interests (Rosati, 2024).

In practice, significant transaction costs for miners are associated with obtain-
ing licenses to process immense volumes of data (Novelli et al., 2024).

Furthermore, the legality of web scraping continues to be a matter of debate in
Europe among both courts and legal scholars (Klawonn, 2019). If a website is con-
sidered a database, the issue arises as to whether TDM activities infringe the sus
generisright of the website maker. As it stands, there is no infringement when the
use focuses on a non-substantial part of the database. In any case, web scraping

may be restricted by contract (i.e., website terms and conditions).

3.2.2. The Obligation for GPAIM Providers to Comply with the EU
Copyright Law and Related Rights

Providers that place GPAIMs, whether classified as having systemic risks or not,
in the EU market are obliged to ensure compliance with the relevant obligations
stipulated in the AI Act, particularly Article 53.1. Furthermore, Article 50.4 estab-
lishes a transparency obligation when an artistic work is combined with artificially
generated content.

1) Mandatory policy to ensure compliance with the Copyright Law

Providers are required to establish a policy to ensure compliance with Union
law on copyrights and related rights, specifically to identify and adhere to the res-
ervation of rights expressed by rights holders pursuant to Article 4.3 of the DSM
Directive (for the best possible practices or policy in this regard, see: Peukert,
2024; Quintais, 2024). This raises the question of which Union law on copyrights
and related rights. There is no overall EU copyright act, but, as mentioned above,
there are twenty-seven copyright acts implementing Arts. 3 and 4 of the DSM Di-
rective in different ways. Therefore, this Union law on copyright should be inter-
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preted as copyright directives.

Any provider placing a GPAIM on the Union market must fulfill this obliga-
tion, irrespective of the jurisdiction in which the copyright-relevant acts under-
pinning the training of the GPAIM take place. This is essential to ensure a level
playing field among providers of general-purpose AI models; it prevents any pro-
vider from gaining a competitive advantage within the Union market by applying
lower copyright standards than those established within the Union. The fulfill-
ment of this obligation is of paramount importance to authors and other rights
holders.

Concerning the implementation of a policy or best practices to comply with the
Copyright Law (Art. 4 of the DSM Directive. Art. 7.1 of the DSM Directive guar-
antees the non-enforceability of any contractual clause contrary to the exception
provided for by Art. 3 (TDM exception for non-profit purposes), a website owner,
for instance, may establish contractual clauses prohibiting the use of TDM tech-
niques, as indicated by the Court of Justice of the European Union (CJEU) in the
Ryanair case. Very illustrative in this regard is the Ryanair case, C-30/14 (January
15, 2015), in which the CJEU understood that, although the extraction of flight
schedules and prices from its website was not a violation of copyright (since it was
not an original database) nor an infringement of a sus generis right held by the
company, there was nevertheless a breach of the conditions of use of the airline’s
website, which enabled the company to prohibit the data-scraping activity (Lopez-
Tarruella, 2021).

Another practice is to implement a tool that helps website owners block access to
their content or prevent scraping, such as OpenAI’'s GPTbot (a web crawler or spider.
https://platform.openai.com/docs/gptbot#:~:text=GPT-
Bot%20i5s%200penATl’s%20web%20crawler,%3A%2F%2Fopenai.com%2Fgpt-
bot) (Consultation date: 29 June 2025). See the comprehensive study made by the

EUIPO (2025). This represents a proactive measure that may be adopted in the
future by other AI deployers, and it aligns with Article 4.3 of the DSM Directive
regarding the reservation of rights over content made available to the public when
parties interested in TDM are private companies pursuing a commercial purpose
(EUIPO, 2025), 41 et seq. The opt-out mechanism does not apply to non-com-
mercial scientific research under Article 3 of the DSM Directive). Other practices
could include avoiding the duplication of training data, incorporating human
feedback, and ensuring oversight. Ultimately, these measures reflect a principle of
copyright by design and by default, similar to the provision of Article 25 of the
GDPR for personal data protection. Providers should take into account state-of-
the-art technologies. Here, the similarity to service providers covered by the DSA
could serve as a model for stipulating an obligation to implement a user-friendly
copyright notification system, whereby, for example, providers of proper notifi-
cation could disable certain prompts (Peukert, 2024).

Nonetheless, the interpretation of Articles 3 and 4 of the DSM Directive as cov-

ering solely the training phase of the system or model (and not the testing and vali-
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dation phases) implies that AI providers must delete all content used after training
the model. This interpretation highlights the obligation of providers to document
all the information needed to develop a model. However, if the datasets used in
training a system or model have to be deleted due to Article 4.2 of the DSM Di-
rective, how can providers and deployers guarantee the elimination of biases that
infringe fundamental rights? Or verify the correct application of the TDM excep-
tion and respect for other exclusive rights or contractual clauses? And how would
a victim’s right to access documentation, including datasets, be enforced in the
event of damage? In light of this, it has been proposed that, for the TDM exception
to be truly effective, it should be interpreted as encompassing both the testing and
validation phases of the model (Novelli et al., 2024). In fact, this interpretation of
the TDM exception aligns with Article 53.1(a) of the AI Act, which states that pro-
viders shall draw up and keep up-to-date technical documentation of the model,
including documentation relating to its training and testing process and the re-
sults of its evaluation, which shall contain, at a minimum, the information set out
in Annex XI, so that it can be provided upon request to the AI Office and compe-
tent national authorities.

2) Required summary of content used

Furthermore, according to Article 53.1(d) of the AI Act, providers of GPAIMs
are required to draw up and make publicly available a sufficiently detailed sum-
mary of the content used for training a model, employing a template provided by
the AI Office. Hosting services, search engine service providers, and providers of
large GPAIMs face a similar burden (Peukert, 2024). Indeed, the transparency ob-
ligation stipulated in Article 53.1(d) of the AI Act is reminiscent of Articles 15, 26,
and 39 of the Regulation (EU) 2022/2065 of the European Parliament and of the
Council of 19 October 2022 on a Single Market for Digital Services and amending
Directive 2000/31/EC (Digital Services Act. Abbreviated as “DSA”). Such trans-
parency obligations are crucial in cases of damage resulting from the infringement
of the author’s copyrights and related rights. There is an important distinction
between Article 53.1(a) and Article 53.1(d) of the AI Act; the former requires tech-
nical documentation, while the latter demands public transparency.

According to Recital 107 of the AI Act, the scope of the summary should be
comprehensive rather than technically detailed, to assist parties with legitimate
interests, including copyright holders, in exercising and enforcing their rights un-
der Union law, for example, by listing the main data collections or sets that were
used in training the model, such as large private or public databases or data ar-
chives, and by providing a narrative explanation for any other data sources used.
The AI Office provides a template for the summary, which makes reporting simple
and effective and facilitates the process of furnishing the required information in
narrative form. In fact, Article 53.1(d) of the AI Act does not employ the term
“data” when discussing training the model but rather the term “content”, which
is well-established in the EU Copyright Law (Peukert, 2024). Another considera-

tion is that, if the obligation to draw up a summary of content is performed or
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interpreted as a pre-marketing obligation, it appears to contradict Article 2.8 of
the AI Act, which states that the Act is not applicable to any research, testing, or
development activity regarding Al systems or models prior to their being placed
on the market or put into service.

3) Obligation of transparency stipulated in Article 50.4 of the AI Act

If the GPAIM is integrated within an Al system that is not classified as high-
risk, Article 50.4 of the AI Act should also be applicable. This article concerns
transparency obligations for providers and deployers of certain Al systems (e.g.,
low-risk systems). When the content (the output) forms part of an evidently artistic,
creative, satirical, fictional, or analogous work or program, transparency obliga-
tions are limited to the disclosure of such generated or manipulated content in an
appropriate manner that does not hamper the display, quality, or enjoyment of
the work during its normal exploitation and use.

The relationship between this rule and the Copyright Law is problematic, inso-
far as it may affect the author’s right to exploit the work and, above all, the moral
right of the author to the integrity of the work. In any case, the author’s rights must
be respected, and his or her consent must be sought.

In any event, providers of GPAIMs may rely on general codes of practice to
demonstrate compliance with the obligations set out in Article 53.1 of the AT Act
until a harmonized standard is published (Art. 53.4 Al Act). Consequently, tech-
nical standards from industry can serve as the primary sources of governance in
this (and other) fields. In this vein, the EU has published the General-Purpose Al
Code of Practice on July 10, 2025 (https://digital-strategy.ec.europa.eu/en/poli-

cies/contents-code-gpai (Consultation date: 22 July 2025).

4. Copyright Infringement in the Training Phase:
Infringements of the Rights of Exploitation of
Copyrighted Works and Other Subject Matters

With regard to the output generated by the AI model, the extent to which the
Copyright Law is infringed during the training phase should be considered.
Although a case-by-case analysis (Rosati, 2024) would be necessary to defini-
tively address this issue, it can be stated that training an AI model with protected
material does not necessarily imply that the generated content infringes the Cop-
yright Law in regard to the material used, nor can it be automatically classified as
derivative work. Infringement of the Copyright Law by a model’s output can occur
in two primary ways. The first arises when the output bears a close resemblance
to protected materials used to train the model (“plagiaristic output”), in which
case it can be argued that the right of reproduction (the right of reproduction em-
braces the direct or indirect, temporary or permanent reproduction, by any means
and in any form, in whole or in part, of works or other subject matter (Art. 2
InfoSoc Directive). See the CJEU case Austro-Mechana, C-433/30) of the materi-
als has been infringed. It is pertinent to recall that the TDM exception refers to a

specific phase of the process, namely, the training phase, and as previously sug-
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gested, may encompass the testing and validation phases, but its scope does not
extend beyond these stages; that is, it does not cover the output generated by the
model. Consequently, within the European context, neither the user nor the pro-
vider and/or deployer of the model can invoke the aforementioned exception to
defend themselves, stressing that the reproduction right of the pre-existing mate-
rial has not been infringed (Novelli et al., 2024; Rosati, 2024).

The second way infringement can occur is when a model’s output indirectly
reflects the pre-existing material through the introduction of adaptations or mod-
ifications. In such cases, depending on the specific circumstances, the output
might reflect an author’s distinctive style, merely be inspired by an author’s style,
or represent a free version of a protected work. These instances are not protected
by the Copyright Law. Conversely, it might be claimed that the right to transform
the material used to train the model has been infringed, because the TDM excep-
tion solely covers extraction and reproduction but not the right to transform. Nev-
ertheless, users could be held responsible for infringement, as their input would
have instigated the generation of that specific output. While in certain cases the
causal link between input and output may be readily apparent, in the majority of
cases this is not so, and no direct causal link exists between the output and the
users’ text prompts.

When can GPAIM providers be held liable? As previously highlighted, Article
53.1(c) and (d) of the AI Act establishes two significant provider obligations. First,
there is an obligation to implement a policy to ensure compliance with the Copy-
right Law and related rights, particularly under Article 4.3 of the DSM Directive,
and second, there is a transparency obligation requiring the publication of a sum-
mary detailing the datasets used for training the model (See Recitals nr. 106 and
107 of the AI Act.) However, the breach of this obligation entails only the impo-
sition of a fine; GPAIM providers are not held directly liable under the AI Act for
infringing EU Law on copyrights and related rights.

Therefore, to address this question, one might draw legal inspiration from, on
one hand, the Case Law of the CJEU, and, on the other hand, the EU Regulation
on digital services (OJEU nr. 277, 10.27.2022).

1) As for CJEU case law, two cases are worthy of mention. The first is YouTube
vs. Cyando (C-682/18, 2021). The CJEU ruled that if a platform fails to meet three
due diligence obligations, it can be held liable for communicating an original work
to the public. These obligations are: i) to expeditiously remove or block any con-
tent published on the platform that infringes exclusive rights, ii) to implement
appropriate technological measures to detect Copyright Law infringements if the
platform is aware, as it should be aware, that its users are illegally communicating
content protected by the Copyright Law, and iii) to implement on the platform
any technological tool needed to prevent the illegal communication of works and
their sharing with other users and to establish mechanisms that enable users to
report protected content that is illegally communicated and shared.

The second relevant case was ruled on by the CJEU in its decision of April 26,
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2022 (C-401/19. See: Communication from the Commission to the European Par-
liament and the Council. Guidance on Article 17 of the Directive 2019/790 on
Copyright in the digital single market, COM(2021) 288 final); it concerned the
application of Article 17(4) of the DSM Directive. The Court ruled that this pro-
vision establishes sufficient safeguards to protect users’ rights when online con-
tent-sharing service providers comply with certain requirements. While a general
duty to monitor user content is not permissible, from the perspective of the CJEU
in its ruling analyzing Article 17, a duty to implement automated recognition
mechanisms for illegal content might be imposed by Member States on service
providers.

Article 17(4) of the DSM Directive states that if no authorization is granted,
online content-sharing service providers shall be liable for unauthorized acts of
communicating to the public, including making available to the public, copyright-
protected works and other subject matter, unless the service providers demon-
strate that they have: i) made the best efforts to obtain an authorization, ii) made,
in accordance with high industry standards of professional diligence, the best ef-
forts to ensure the inviolability of specific works and other subject matter for
which the rights holders have provided the service providers with relevant and
necessary information, and in any event, iii) have acted expeditiously, upon re-
ceiving a sufficiently substantiated notice from the rights holders, to disable access
to, or to remove from their websites, the designated works or other subject matter,
and have made the best efforts to prevent future uploads, in accordance with point
ii).

In determining whether the service provider has complied with the obligations
under paragraph 4, and in light of the principle of proportionality, the following
elements, among others, shall be taken into account: i) the type, audience, and
extent of the service and the types of works or other subject matter uploaded by
the users of the service, and ii) the availability of suitable and effective means of
compliance and their cost to service providers (Lopez Richart, 2023; Espin Alba,
2020).

One may question whether AI model providers should have a duty to imple-
ment automated recognition mechanisms in the event of intellectual property rights
infringements involving users’ text prompts or the training phase. Legal scholars
have proposed introducing filters or safeguards to prevent users from publishing
or using content protected by the Copyright Law (Rosati, 2024; Peukert, 2024).

2) With regard to the DSA, it is worth considering the due diligence obligations
of the service provider to foster a transparent and safe online environment, as
established in Articles 13-18 concerning illegal content (Art. 3(h): “Illegal con-
tent” means any information that, in itself or in relation to an activity, including
the sale of products or the provision of services, is not in compliance with Union
law or the law of any Member State which is in compliance with Union law, irre-
spective of the precise subject matter or nature of that law.), which may encom-

pass content that infringes the Copyright Law. As stated in Recital 52 of the DSA,
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the rules on notice and action mechanisms should be harmonized at the Union
level to provide for the timely, diligent, and non-arbitrary processing of notices,
based on rules that are uniform, transparent, and clear, and that provide for robust
safeguards to protect the rights and legitimate interests of all affected parties, es-
pecially the fundamental rights guaranteed by the Charter, irrespective of the Mem-
ber State in which the parties are established. These fundamental rights include,
for the recipients of the service: the right to freedom of expression and of infor-
mation, the right to respect for private and family life, the right to protection of
personal data, the right to non-discrimination, and the right to an effective remedy.
For the service providers, they include the freedom to conduct a business, includ-
ing the freedom of contract, and for parties affected by illegal content, the right to
human dignity, and the rights of children. The right to protection of property,
including intellectual property, and the right to non-discrimination (Krokida, 2024).

Providers of hosting services should act upon notices in a timely manner, par-
ticularly taking into account the type of illegal content in question and the urgency
to take action. For instance, such providers must act without delay when the al-
legedly illegal content involves a threat to the life or safety of persons. After mak-
ing a decision about whether or not to act upon the notice, the provider of hosting
services should inform the individual or entity designating the specific content
without undue delay.

Thus, based on both the CJEU decisions and the DSA, it can be inferred that
providers of a GPAIM shall be subject to obligations akin to those imposed on
service providers, and consequently, non-compliance should entail civil liability
for infringing the Copyright and Related Rights Act. Furthermore, AI model pro-
viders, in their capacity as such, and when also acting as service providers, should
be held cumulatively liable for infringement if they fail to comply with the afore-
mentioned obligations (Geiger & Jiitte, 2021). Platforms and AI providers hold
these in common in respect of their handling in their handling of issues related to

size, scale, and control (Peukert, 2024).

5. Conclusion

GAI comes with legal uncertainties, predominantly concerning the training phase
of Al models. The complexities surrounding the protection of data employed in
model training, particularly with respect to copyrights and related rights, could
escalate in the future. Based on the output generated by AI models, a variety of
issues, such as the infringement of copyrights and related rights by both the users
and providers of these models, have been subjected to scrutiny from the European
legal perspective. The exception for TDM has been presented, and a proposition
has been advanced advocating for the expansion of the TDM exception to encom-
pass not only the training phase but also the testing and validation stages of model
development, thereby mitigating potential inconsistencies with the AT Act.

The intricate interplay between the TDM exception and the reservation of rights

as delineated in Article 4.4 of the DSM Directive, on one hand, and the provisions
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of Article 53 of the AI Act, on the other, have been further elucidated.

Regarding the attribution of liability to AI model providers, drawing upon the
case law of the CJEU and the framework established by the DSA, it is argued that
model providers may be subject to liability for infringements of intellectual prop-
erty rights corresponding to that of service providers. Moreover, when Al model
providers also act as service providers, they must bear the dual burden of both
forms of liability cumulatively (e.g., fines under the AI Act for non-compliance
and civil liability as a service provider under the DSA framework).

Finally, the deployment of automated recognition mechanisms designed to pre-
vent the illegal use of copyrighted works offers AI model providers a viable strat-

egy to mitigate the risk of liability for Copyright Law infringements.
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