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5.1.1 Vulnerability as an emerging concept 

The concept of vulnerability is progressively ac-
quiring greater relevance at both international 
and national levels, while that of vulnerable 
groups can be considered an emerging concept 
in International Law, with particular signifi-
cance within the Council of Europe (Quesada, 
2010), in the case law of the European Court of 
Human Rights (ECtHR) (Peroni and Timmer, 
2013) and in EU Law. National legislations 
have also begun to address this concept as they 
seek to implement specific policy actions for 
disadvantaged social groups (Safeguarding Vul-
nerable Groups Act, 2006). 

Vulnerability, as an inherent human con-
dition (Fineman, 2008), implies that given peo-
ple or groups are particularly exposed to harm 
(Suarez, 2013; Ortega, 2001; Peroni and Tim-
mer, 2013) (or likely to suffer harm), and for 
various reasons are unable to react or to protect 

themselves (Ortega, 2001). On the basis of this 
definition, two different approaches to vulnera-
bility have emerged, one in North America, the 
other in Europe. In the first of these approaches, 
Martha Fineman builds her concept of vulnera-
bility on the autonomy myth and argues that it 
may be suitably adopted to tackle the weakness-
es of American anti-discrimination law. Thus 
while according to the author, “A vulnerability 
approach (…) allows us to celebrate the progress 
toward racial, ethnic, and gender equality that 
has been made under the anti-discrimination 
model” (Fineman, 2008, p. 17), it also fills the 
gaps in the American anti-discrimination law, 
which has yet to incorporate discrimination 
based on social disadvantages, such as access to 
material goods, capacities and social relations. 
Additionally, Fineman claims that the concept 
allows us to identify positive obligations owed by 
the State to address the needs of certain groups, 
whose condition would not be considered by 

5.  Vulnerability in the context of EU 
asylum policies: the challenges  
of identification and prioritisation 
Natalia Caicedo | ncaicedo@ub.edu
University of Barcelona, Spain
Andrea Romano | andrea.romano@ub.edu
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simply adopting a formal equality approach as 
opposed to a substantive one. 

Under the approach developed in Europe, 
vulnerability has been addressed from a differ-
ent perspective –  though one not excessively 
removed from the American approach. From a 
European standpoint, we need to consider that 
discrimination encompasses the concept of sub-
stantive equality, which imposes positive obliga-
tions on national legislations aimed at removing 
social and material disparities. Thus, vulnerabil-
ity can be understood in a subsidiary context, 
arising when instruments adopted to avoid ma-
terial inequalities have failed. In this respect, 
scholars argue that vulnerability can be profit-
ably invoked to promote the principle of equal 
opportunities; that is, the vulnerable are those 
that face a series of obstacles that prevent them 
from competing on equal terms when seeking 
to access their rights and social goods (Suárez 
Llanos, 2013, p. 46). The same scholars refer to 
vulnerability when they present situations of 
social exclusion and marginality. Accordingly, 
they submit that vulnerability – real or poten-
tial – is relevant for a wide range of legal condi-
tions, so that people belonging to certain vul-
nerable groups are subject to harm or submis-
sion. Likewise, vulnerability can also be invoked 
in cases of structural discrimination when mul-
tiple elements of disadvantage are transmitted 
from one generation to another (Office of the 
Deputy Prime Minister (UK), 2004). Scholars 
also tackle vulnerability by questioning how a 
person or group of people that are marginalized 
and socially excluded, suffering abuses, harm, 
prejudice and discrimination, can gain access to 
opportunities (Larkin, 2008). 

To date, the only text to provide a legal 
definition of vulnerability is the Brasilia Regula-
tions which provides access to justice for those 
deemed vulnerable (OSCE, Brasilia Regulation). 
According to these regulations, vulnerable peo-
ple can be defined as “those who, due to reasons 
of age, gender, physical or mental state, or due 
to social, economic, ethnic and/or cultural cir-
cumstances, find it especially difficult to fully 
exercise their rights before the justice system 
as recognised to them by law”. Additionally, 

the regulations recognise further causes of vul-
nerability, namely, “age, disability, belonging to 
indigenous communities or minorities, victimi-
sation, migration and internal displacement, 
poverty, gender and deprivation of liberty”. 

However, the specific causes that might 
result in a certain group of people being identi-
fied as vulnerable can vary greatly, as is reflected 
in the many different classifications proposed 
by jurists, the Courts and, above all, by the In-
ter-American Court of Human Rights (IACtHR) 
(Estipiñan-Silva, 2014; Beduschi, 2015; Dem-
bour, 2014). Here, however, we propose a clas-
sification based on three main grounds. The first 
recognises the existence of conditions that place 
a person in a situation in which they are likely 
to suffer harm: these conditions may include 
age (minors and the elderly) (Heinisch v. Ger-
many, ECHR, 2011), abilities (the handicapped) 
(Alajos Kiss v. Hungary, ECHR, 2010), and sick-
ness (Kiyutin v. Russia, ECHR, 2011). The second 
considers the existence of invariable character-
istics placing groups in a situation of vulnera-
bility, as a consequence of past discrimination. 
Here, we refer to skin colour, phenotype (B.S. v. 
Spain, ECHR, 2012), gender, sexual orientation 
and gender identity. Finally, the third considers 
the vulnerability people are placed under from 
belonging to a group that has been historically 
discriminated because of its constituting a mi-
nority or because of an unequal power relation-
ship that places it in a condition of inferiority or 
dominance. We refer to ethnic groups (Chapman 
v. United Kingdom, ECHR, 2001; D.H v. Czech Re-
public, ECHR, 2007; Timishev v. Russland, ECHR, 
2005), indigenous communities, migrants, reli-
gious groups and national minorities. 

Yet, while vulnerability can be addressed 
in general terms, it is especially challenging to 
provide a precise definition, given that in so do-
ing we run the risk of narrowing down attention 
to a specific group of people that might be con-
sidered vulnerable and consequently the object 
of protection (Ippolito and Iglesias Sánchez, 
2015). In fact, dealing with vulnerability gives 
rise to more questions than it provides unequiv-
ocal responses: Which factors produce vulner-
ability? Are we dealing with a numerus clausus? 
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Should vulnerability be conceived as a tempo-
rary or permanent situation? Vulnerability from 
what? Is vulnerability inherent to the human 
condition or is it the social circumstances that 
make people vulnerable? When does a situation 
of exposure-to-risk become one that that needs 
to be addressed by public authorities? 

Against the backdrop of the above dis-
cussion, we will proceed as follows. First, the 
origins of the concept of vulnerability in case 
law are outlined, with particular reference to 
the way it has been interpreted by the IACtHR 
and the ECtHR (1.2). Second, we turn our at-
tention to the relationship between asylum 
and vulnerability, initially, in general terms (2) 
and, then, by focusing specifically on European 
Asylum Law (3), illustrating how vulnerability 
has been tackled under the Reception Condi-
tions Directive and within the Relocation De-
cisions. Finally, the paper provides a number 
of concluding remarks and identifies various 
issues that remain open to debate (5). 

5.1.2 The concept of vulnerability in 
case law 

In recent years, the concept of vulnerability has 
acquired increasing importance in the courts, 
emerging as a pivotal concept that has allowed 
a series of judgments to be passed that seek to 
strengthen the protection of those individuals 
or groups susceptible to harm and who lack the 
physical and legal means to achieve that pro-
tection. This development in the case law has 
been referred to as a ‘quiet revolution’ (Timmer, 
2013). Both the IACtHR and the ECtHR have re-
cognised vulnerability in imposing positive obli-
gations on States to protect those collectives that 
are in need, while various national courts have 
also made recourse to the concept in limiting Sta-
te action and protecting vulnerable groups18.

According to the IACtHR, groups or per-
sons that are socially vulnerable are entitled to 
special protection. This protection arises from 

18 For the UK see, for instance, the landmark decision in R. v Cam-
den LBC, ex p Pereira, 31 HLR 317. 

the State’s duty to satisfy general obligations 
in respecting and guaranteeing human rights. 
Following the IACtHR’s assessment, vulnera-
bility is promoted by specific de jure and de facto 
situations. In the case of the former, the law is 
the instrument that recognises vulnerability; 
thus, for instance, irregular migrants are vul-
nerable because of the situation of rightlessness 
promoted by law. In the case of the latter, the 
IACtHR emphasises the structural inequalities 
that are critical for accessing public resources; 
hence, for example, the situations of wide-
spread vulnerability that result from internal 
displacement during armed conflicts. 

The IACtHR recognises the following 
groups as vulnerable: minors, women, indig-
enous people, persons with disabilities, mi-
grants (especially those in an irregular situa-
tion), internally displaced, persons deprived of 
liberty, political opponents and human rights 
defenders and the homeless. However, if we 
examine specific cases before the IACtHR, the 
Court tends to deal with situations of vulnera-
bility that are linked to a broadly defined con-
text characterised by the absence of rights and 
goods. Thus, it is armed conflicts, cultural and 
social prejudices, poverty and social exclusion 
or inaction on the part of the State that trigger 
situations of vulnerability.

The ECtHR also recognises the vulner-
ability of various groups, including, the Roma 
minority, people living with HIV, people with 
mental disabilities and asylum seekers (Peroni 
and Timmer, 2013). For example, in relation to 
the Roma, in the case of D. H. and others v. the 
Czech Republic (2007), it was held that “as a re-
sult of their turbulent history, the Roma have 
become a specific type of disadvantaged and 
vulnerable minority”; in Alajos Kiss v. Hungary 
(2010) the Court held that people affected by 
mental disability are “a particularly vulnerable 
group in society, who have suffered considera-
ble discrimination in the past”; and, finally, in 
relation to asylum seekers, in the case of M.S.S. 
v. Belgium and Greece (2011) the Court affirmed 
that they are members of “a particularly under-
privileged and vulnerable population group in 
need of special protection” (M.S.S. v. Belgium 
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and Greece, ECHR, 2011, par. 251; Tarakhel v. 
Switzerland, ECHR, 2014, par.99). However, 
while to date the IACtHR has adopted a very 
broad notion of vulnerability, the approach tak-
en by the ECtHR is characterised by a greater 
degree of caution and selectivity, being con-
cerned with identifying subgroups of people 
with special needs and, above all, attaching 
relevance to the specific circumstances of the 
case before the Court. The case of undocu-
mented migrants is highly illustrative of these 
respective approaches. Thus, while the IACtHR 

recognises them as a vulnerable group, the EC-
tHR has, on occasion, recognised that irregular 
status is a condition that potentially enhances 
the harm and vulnerability of certain individ-
uals, but it has not gone as far as identifying 
undocumented migrants as a vulnerable group 
(Siliadin v. France, ECHR, 2005)19. 

19 Concerning a Togolese woman performing domestic work under 
unbearable conditions. Importantly the Court stated that “she was 
entirely at Mr and Mrs B.’s mercy, since her papers had been con-
fiscated and she had been promised that her immigration status 
would be regularised, which had never occurred”, par. 126.

5.2 Vulnerability and asylum

As we can see from this brief overview, both 
Courts have examined the nexus between as-
ylum and vulnerability – albeit from their diffe-
rent perspectives. In the framework of forced 
migration, certain people or subgroups are expo-
sed to situations of fragility or manifest specific 
needs that have to be addressed by public autho-
rities. Thus, asylum seekers and refugees alike, 
besides being persecuted, might be exposed to 
discrimination based on multiple personal cha-
racteristics – including, race, age, gender and di-
sability – as well as their specific life experiences 
– including, torture, sexual abuse and trafficking. 
Thus, we could address this double exposure to 
harm in terms of an individuals’ specific vulnera-
bility within a context of their more widespread 
vulnerability (Crenshaw, 1991; Fassin, 2015).

The procedures provided for under na-
tional and European Asylum Law tend to ig-
nore the particular circumstances of vulnera-
ble groups. Consider, for example, the Dublin 
Regulation, where as late as 2013 no references 
to situations of vulnerability were contemplat-
ed (De Bauche, 2008). This omission leads to 
a double victimization in which the needs of 
the most vulnerable are ignored and their legal 
protection is addressed by general procedures 
that make them invisible. For instance, LGBTI 
asylum seekers face prejudice and social dis-

crimination, as asylum decision-makers expect 
a prototype applicant manifesting certain pat-
terns of behaviour and if the individual does 
not satisfy those expectations then asylum can 
be denied (CJUE, X, Y, Z, Minister voor Immi-
gratie en Asiel and A, B, C v. Staatssecretaris van 
Veiligheid en Justitie)20.

In addressing this situation, international 
law (in particular, the UNHCR) has recourse to 
various instruments that ensure its general pro-
cedures respond to the needs of the most vul-
nerable. This specific support is achieved by the 
establishment of specific legal frameworks that 
can respond to the particular circumstances of 
refugees at risk, or even by prioritising protec-
tion against other groups or people (UNHCR, 
2005). Resettlement is paradigmatic in this re-
gard. Over the course of its mandate the UN-
HCR has gained considerable expertise in identi-
fying those refugees that need to be transferred 
from the country in which they seek asylum to 
another country on the grounds of their vulner-
ability or special needs (UNHCR, 2011)21.

20 See also International Commission of Jurists (2011).
21 The UNHCR identifies several categories of people that may be 

resettled, including people with legal or physical protection needs, 
medical needs, women and girls at risk, children and adolescents 
at risk, family reunification, those with a lack of foreseeable alter-
native durable solutions. 
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5.3  Vulnerability in the framework of EU asylum 
policies

5.3.1 Reception Conditions Directive and 
asylum seekers with vulnerabilities or 
special needs 

The vulnerability of asylum seekers as a matter 
of concern for the EU legislator is a recent phe-
nomenon. Indeed, prior to 2013, none of the 
EU Directives on Asylum made any reference 
to the condition of vulnerability of asylum see-
kers; however, in recent years – in line with the 
growing relevance that the concept has acqui-
red in other fields – EU law has begun to consi-
der asylum seekers and refugees as vulnerable. 
In this section, we focus on two legislative ins-
truments that are indicative of this new trend: 
the Reception Conditions Directive and the Re-
location Decisions. In both cases, we examine 
how EU law addresses vulnerability, examining 
the virtues and pitfalls of this new legislative 
intervention. 

In European Asylum Law the concept of 
vulnerability appeared for the first time within 
Directive 2013/33/EU of the European Par-
liament and of the Council of 26 June 2013, 
which lay down standards for the reception of 
applicants for international protection. Accord-
ing to the Directive (currently under reform) 
(Proposal for a Directive COM (2016) 465 fi-
nal), in the implementation of the reception 
process of asylum seekers, State Members are 
required to take into account the specific cir-
cumstances of vulnerable persons. The Direc-
tive refers specifically to ‘applicants with spe-
cial reception needs’ defined as vulnerable in-
dividuals in need of special guarantees in order 
to benefit from the rights and comply with the 
obligations provided for under the Directive. 

In this regard, art. 21 of the Directive 
specifically recognises the special needs of the 
following vulnerable persons: minors, unaccom-
panied minors, disabled people, elderly people, 
pregnant women, single parents with minor 
children, victims of human trafficking, persons 
with serious illnesses, persons with mental dis-
orders and persons who have been subjected to 

torture, rape or other serious forms of psycho-
logical, physical or sexual violence, such as vic-
tims of female genital mutilation. 

The duty of assessing whether the appli-
cant is one with special needs and of ensuring 
that the reception process indicates the nature 
of these needs lies with the national authori-
ties. More specifically, Member States are re-
quired to: 

Provide necessary medical or other assis-
tance to applicants who have special recep-
tion needs, including appropriate mental 
health care where needed (art. 19)
Take into consideration gender and age-spe-
cific concerns and the situation of vulnera-
ble persons in relation to applicants within 
the [housing] premises and accommodation 
centres (art. 18)

In addition to these general requirements, 
the Directive includes specific regulations re-
garding three groups: minors, unaccompanied 
minors and victims of torture and violence. 

In the case of minors, the Directive sets 
out that the best interests of the child should 
be of primary consideration for Member States 
when implementing its provisions. Moreover, 
Member States are required to guarantee a 
standard of living that is adequate for the mi-
nor’s physical, mental, spiritual, moral and so-
cial development. In their assessment of what 
constitutes the child’s best interests they need 
to take due account of the following factors: 

family reunification possibilities; 
the minor’s well-being and social develop-
ment, taking into particular consideration 
the minor’s background; 
safety and security considerations, in par-
ticular where there is a risk of the minor be-
ing a victim of human trafficking;
the views of the minor in accordance with 
his or her age and maturity.

In the case of unaccompanied minors, 
the Directive requires Member States to take 
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measures, as soon as it is possible, to ensure 
that a representative represents and assists the 
unaccompanied minor to enable him or her to 
benefit from the rights and comply with the 
obligations provided for under the Directive. 
Moreover, the Member States must ensure 
that unaccompanied minors who make an ap-
plication for international protection are, from 
the moment they are admitted to the territo-
ry until they are obliged to leave the Member 
State in which the application for internation-
al protection was made or is being examined, 
placed: (a) with adult relatives; (b) with a foster 
family; (c) in accommodation centres with spe-
cial provisions for minors; (d) in other accom-
modation suitable for minors.

In the case of victims of torture and vio-
lence, the Directive only includes a general pro-
vision, according to which, Member States are 
required to ensure that persons who have been 
subjected to torture, rape or other serious acts 
of violence receive the necessary treatment for 
the damage caused by such acts, in particular 
access to appropriate medical and psychologi-
cal treatment or care.

The Directive allows Member States to 
detain an asylum applicant when, and after con-
ducting an individual assessment, it is shown 
to be necessary. In such instances, the protec-
tion provided for under the Directive needs to 
adhere to the following guidelines. First, the 
necessary health care, including mental health 
care, should be provided to all applicants. Sec-
ond, minors should be granted the opportunity 
of engaging in leisure activities, including play 
and recreational activities appropriate to their 
age. Third, detained families should be provid-
ed with separate accommodation guaranteeing 
adequate privacy; likewise, detained women 
should be accommodated separately from male 
applicants. Finally, the Directive provides that 
unaccompanied minors can only be detained as 
an exceptional measure and, if deemed neces-
sary, they should be accommodated separately 
from adults, and under no circumstances be de-
tained in prison accommodation (art. 11).

In addition to the Reception Conditions 
Directive, other provisions of EU Asylum Law 

tackle vulnerability. For instance, Directive 
2013/32/EU of the European Parliament and 
the Council of 26 June 2013 on common pro-
cedures for granting and withdrawing inter-
national protection establishes that Member 
States may prioritise an examination of an 
application for international protection where 
the applicant is vulnerable. This Directive also 
requires that interviewers of asylum seekers be 
sufficiently competent to take account of the 
personal and general circumstances surround-
ing the application, including the applicant’s 
cultural origin, gender, sexual orientation, gen-
der identity or vulnerability. 

The current refugee crisis has led to 
significant reform of the European Asylum 
System (Peers, 2016). Thus, within the frame-
work of Dublin IV, Member States are required 
to rethink the present scope of the concept of 
vulnerability and to provide a broader enforce-
ment of it. Yet, to date, any special measures 
providing protection of vulnerable groups 
are limited. The Reception Directive Propos-
al (COM/2016/0222(COD)(currently under 
discussion) includes more detailed rules for 
assessing, determining, documenting and ad-
dressing applicants’ special reception needs, as 
soon as it becomes possible, and throughout 
the period of reception. This includes the need 
for the staff of the relevant authorities to be ad-
equately and continuously trained, and an ob-
ligation to refer certain applicants to a doctor 
or psychologist for further assessment. It also 
clarifies that any assessment may be integrat-
ed into existing national procedures or into the 
assessment undertaken to identify applicants 
with special procedural needs (art. 21).

5.3.2 EU relocation and the prioritisation 
of vulnerable groups

In response to the ongoing refugee crisis, in 
September 2015, the EU Council adopted two 
decisions regarding the relocation of asylum 
seekers from Italy and Greece to other EU cou-
ntries. These decisions respond to the aim of 
the EU institutions to provide assistance to 
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these two Member States in managing the ex-
traordinary arrivals of asylum seekers on their 
coasts. As such, both decisions seek to ensure 
the orderly, managed arrival of asylum seekers 
in frontline States. 

Specifically, the Decision of 14 Septem-
ber 2015 provides for the relocation of 40,000 
asylum seekers from Italy (24,000) and Greece 
(16,000) to other EU countries, which volun-
tarily accept to take charge of their asylum 
claims (Council Decision (EU) 2015/1523). 
Subsequently, the Decision of 22 September 
increased the number of people to be relocated 
up to 120,000. Moreover, the second Decision 
fixed specific mandatory quotas for each Mem-
ber State (excluding Slovakia, Hungary and 
the Czech Republic) (Council Decision (EU) 
2015/1601). The latest report from the EU 
Commission examining the implementation of 
the relocation programme concludes that it has 
yet to work properly, with an average compli-
ance rate of 17% (European Commission. Press 
Release, 2017). 

Both decisions ruled that relocation 
would only apply to asylum seekers that had 
submitted their application for international 
protection upon their arrival in Italy or Greece, 
and to the extent that these States are respon-
sible for processing their applications in ac-
cordance with the Dublin criteria (Regulation 
604/2013, Art. 7-11). 

The criteria applied in establishing the 
country to which asylum seekers should be 
relocated involve examining their potential ca-
pacity for integration. The Decision holds that: 

 “…in order to decide which specific Mem-
ber State should be the Member State of 
relocation, specific account should be 
given to the specific qualifications and 
characteristics of the applicants con-
cerned, such as their language skills and 
other individual indications based on 
demonstrated family, cultural or social 
ties which could facilitate their integra-
tion into the Member State of relocation 
(Recital nº. 34).” 

After establishing the criteria that are to be 
followed, the Decision recognises that priority 
should be given to applicants deemed vulnera-
ble under Directive 2013/33/EU, with particu-
lar reference to children and those requiring 
medical care. Thus, the preamble to both Deci-
sions reads as follows: 

 “When deciding which applicants in 
clear need of international protection 
should be relocated from Italy and 
from Greece, priority should be giv-
en to vulnerable applicants within the 
meaning of Articles 21 and 22 of Direc-
tive 2013/33/EU of the European Par-
liament and of the Council. In this re-
spect, any special needs of applicants, 
including health, should be of primary 
concern. The best interests of the child 
should always be a primary considera-
tion (Recital nº. 33).”

Furthermore, in deciding where vulner-
able applicants should be relocated, the capac-
ity of the States to address the specific needs 
of the applicant should be taken into consid-
eration. In this regard, recital nº. 34 provides 
that: 

 “In the case of particularly vulnerable 
applicants, consideration should be giv-
en to the capacity of the Member State 
of relocation to provide adequate sup-
port to those applicants and to the ne-
cessity of ensuring a fair distribution of 
those applicants among Member States 
(Recital nº. 34).” 

Both decisions also recognise that Italy 
and Greece should be responsible for identi-
fying asylum seekers that could be relocated 
to the other member States but that prior-
ity should be given to vulnerable applicants. 
However, the Member State of relocation re-
tains the right to refuse to accept an asylum 
seeker if they can demonstrate that the per-
son is a danger to their national security or 
public order. 
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5.4  Challenges of the concept of vulnerability in 
the framework of EU asylum policies 

5.4.1 Identifying vulnerability in the 
Reception Conditions Directive

Directive 2013/33/EU identifies various cate-
gories of vulnerable people. But the question 
arises as to whether the Directive’s intention 
is to provide an exhaustive list (numerus clau-
sus), which would mean no other groups might 
be considered vulnerable, or, on the contrary, 
whether it can be conceived as an open list. An 
open list would offer the opportunity of incor-
porating other groups and so it could be adap-
ted to the dynamics and realities of asylum see-
kers. In this regard, and as indicated above, the 
ECtHR has identified people living with HIV 
as a vulnerable group, so it is unclear whether 
asylum seekers living with HIV would also be-
nefit from preferential protection in their relo-
cation. The same applies to ethnic minorities, 
groups who find themselves in a position of di-
sadvantage or women suffering gender-based 
violence.

A further issue raised by the identifica-
tion of vulnerable groups is the absence under 
EU law of any specific methods, instruments or 
indicators to help in identifying a person as be-
ing a member of a vulnerable group and, hence, 
in prioritising their relocation. Beyond the gen-
eral criteria laid down, there are as yet no fur-
ther indicators. Directive 2013/33/EU provides 
a list of the vulnerable based on age, personal 
characteristics and experiences, which means 
some groups can be readily defined in line with 
these criteria. This is the case for example of 
minors, the elderly, the disabled and single-par-
ent families. However, alongside these groups, 
we find a grey area comprising, for example, 
people who have been subjected to torture, 
rape and sexual violence, and victims of hu-
man trafficking, where the identification of the 
vulnerable is not so straightforward. It is to be 
hoped, however, that the current reform of the 
Reception Directive will go some way to mak-
ing the condition of these latter victims more 
visible. The recast directive requires Member 

States to train competent interviewing officers 
and personnel with responsibility for assessing 
applications, and to provide medical, social and 
even specialised psychological services. 

Identifying groups of people in situa-
tions of vulnerability requires a proper frame-
work, so that legal certainty, as well as the 
necessary financial and human resources, can 
be guaranteed. The correct enforcement of the 
measures provided for under the Reception Di-
rective will depend on the economic resources 
that State Members allocate to this end, as well 
as to the attention that the national authori-
ties are prepared to dedicate to the drawing up 
of specifics protocols for defining vulnerability. 
These measures apply specifically to the nation-
al reception process provided by local author-
ities and to the relocation of asylum seekers 
from the so-called hotspots. However, given 
the current asylum crisis in Europe, we cannot 
stress enough the importance of the capabili-
ties of the Greek and Italian reception centres 
to carry out an initial evaluation of vulnerabil-
ity so as to guarantee the correct identification 
of people at risk. Thus, the main challenge is to 
provide adequate human (especially as regards 
the training of officers with responsibility for 
managing asylum claims) and economic re-
sources, especially in light of the current situ-
ation faced by the asylum hotspots. Here, the 
EU and the UNHCR have a vital role to play in 
supporting these training activities.

Identification and prioritisation in Relo-
cation Decisions 

The smooth implementation of reloca-
tion procedures is affected by an obvious par-
adox. On the one hand, the UNHCR reports 
that identifying vulnerable persons can be a 
lengthy, complex procedure taking up to a year, 
involving as it does a wide range of actors, in-
cluding asylum officers, doctors and psycholo-
gists; however, on the other hand, the ‘proce-
duralization’ of the identification process can 
consistently delay the whole relocation proce-
dure, affecting the rights and interests of vul-
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nerable asylum seekers. Likewise, some vulner-
able groups, such as unaccompanied or separat-
ed minors, might find themselves undermined 
by protection procedures, especially as both in 
Italy and Greece assuming guardianship of a 
child can be a highly-protracted procedure. As 
a result, minors may well be excluded from re-
location and not benefit from being considered 
a priority. Thus, seeking a balance between the 
need to protect the rights of the vulnerable and 
the need to ensure a rapid, smooth procedure is 
anything but easy (UNHCR, 2016)22.

As discussed, both Decisions of Sep-
tember 2015 stress that the relocation process 
from Greece and Italy should take into account 
the ability of the Member States of relocation 
to provide adequate support to meet the special 
needs of the vulnerable applicants. In principle, 
procedures for the prioritisation of vulnerable 
groups are left very much to the discretion of 
Italy and Greece, yet it is highly improbable 
that they would have any real awareness of 
the services available for attending vulnerable 
groups in the country of relocation. 

Relocation also aims at balancing an ap-
plicant’s potential for integration (in terms of 
language skills and other qualifications) with 
their situation of vulnerability. Yet, in prac-
tice, such a balance is extremely difficult to 
achieve. How would such a balance be calcu-
lated? Should there be quotas for members of 
vulnerable groups? Moreover, any attempts at 
accommodating the interests of the Member 
States would further delay selection procedures 
for at least two reasons: first, reports from the 
EU Commission on the implementation of re-
location show that Member States are already 
lagging well behind in satisfying quotas; and, 
second, Member States have taken to drawing 
up lists of preferences. While the main objec-
tive of preferences is to facilitate integration of 
the relocated person in the Member State of re-
location, some Member States have expressed 

22 However, there have been positive experiences involving the rapid 
relocation of refugees. For example, Canada has resettled 40,000 
persons applying the criteria of vulnerability. This has been possi-
ble because of the decision taken by the new government elected 
in 2015 to make resettlement one of the priorities of Canadian 
migration policy. 

long or constraining lists of preferences for the 
profile of the applicants to be relocated. It has 
been reported that some Member States of re-
location are reluctant to receive relocation re-
quests concerning specific nationalities, single 
applicants, or unaccompanied minors, due to 
lack of interpretation, integration programmes 
or reception capacity; others clearly state that 
they would only accept families. In short, the 
majority of Member States use the preferenc-
es as “a means to exclude possible candidates 
rather than to allow for a better matching pro-
cess for better integration” (European Commis-
sion, 2016; Guild et al, 2017).

Finally, it should be borne in mind that 
the whole procedure of the identification and 
prioritisation of vulnerable groups is based 
upon the registration of these people in the 
asylum hotspots. Indeed, relocation and the 
so-called hotspot approach are strictly inter-
twined. Greece and Italy need to provide the 
initial reception measures within their respec-
tive territories –  with the financial aid of the 
EU and Member States (on a voluntary basis). 
In exchange, asylum seekers registered at the 
hotspots can be relocated to other Member 
States, according to a quota system. Yet, both 
parts of the procedure are only being partial-
ly implemented. However, after some initial 
difficulties, according to data provided by the 
EU Commission, the hotspots do facilitate the 
registration of a large number of asylum seek-
ers – though serious concerns about the com-
patibility of this procedure with national, EU 
and international law have rightly been raised 
by scholars, experts and NGOs (Government 
of Canada, 2017). In contrast, relocation does 
not proceed at a swifter rate. As of April 2017, 
no State had complied with its assigned quota, 
the average rate of compliance with this legal 
commitment not even reaching 20% (Europe-
an Commission, 2017). This is clearly illustra-
tive of the different speeds of the migration 
policies, with security concerns proceeding at 
a faster rate than enhanced intra-EU solidarity 
(European Commission Italy, 2016, p.2). 

In addition to the problems that vulner-
ability raises in the context of EU asylum poli-
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cies, a further challenge that will have to be ad-
dressed concerns the relationship between the 
vulnerability of asylum seekers and the depri-
vation of their liberty. Article 8, par. 3 (e) of the 
Reception Conditions Directive allows Member 
States to detain asylum seekers and both the 
ECtHR and the ECJ have upheld the right of 
Member States to do so. In the leading case of 
Saadi v. UK (2008, par. 65), the ECtHR did not 
recognise the arbitrariness and disproportion-
ality of the detention of asylum seekers, high-
lighting the power of State to control the entry 
of aliens in their territories23. As a consequence, 
States party to the Convention do not have to 
demonstrate that they have applied the least 

23 “To interpret the first limb of Article 5 § 1(f) as permitting deten-
tion only of a person who is shown to be trying to evade entry 
restrictions would be to place too narrow a construction on the 
terms of the provision and on the power of the State to exercise its 
undeniable right of control”. 

intrusive measure (Suso Musa v. Malta, 2013; 
Aden Ahmed v. Malta, 2013; Nabil v. Hungary, 
2015)24. Last year, the ECJ was asked to rule 
on whether the detention of asylum seekers on 
grounds of “national security and public order” 
was in compliance with art. 6 of the Charter and 
with art. 5 of the ECHR (Progin-Theuerkauf, 
2016; Posse Ousmane, 2016). The Court con-
firmed the validity of such detentions. Howev-
er, the vulnerability of asylum seekers is clearly 
at odds with the deprivation of their personal 
liberty during the examination of their claims 
and their detention is particularly incoherent 
with the statement issued by the ECtHR which 
sees asylum seekers as “members of a particu-
larly underprivileged and vulnerable group in 
need of special protection”. 

24 By contrast, the Court recognized Art. 5 was breached in a case 
involving the detainment of an unaccompanied minor: Mubilan-
zika Mayeka and Kaniki Mitunga v. Belgium. 

5.5 Conclusion 

The emergence of the concept of vulnerable 
persons and groups within the framework of 
the European Asylum System is to be welco-
med. The prioritisation afforded vulnerable 
groups over other collectives gives them a 
comparative advantage that goes some way 
to compensating them for the challenges they 
face. Moreover, it can also offset the discrimi-
natory selection criteria that Member States 
might adopt when selecting applicants from 
the hotspots and aid them in having their re-
fugee status recognised. Indeed, the 2015 Re-
location Decisions have ushered in something 
of a ‘refugee shopping system’, with Members 
States seeking to prioritise the selection of 
high skilled applicants, since in this way they 
hope to guarantee their better integration into 
internal labour markets. Thus, a refugee’s work 
experience, age, job training, knowledge of 
languages can place them at the top of the list 

for relocation and resettlement to a Member 
State. For instance, requiring refugees to show 
“good potential for integration” in the Member 
State tends to be a fairly discriminatory crite-
ria for collectives such as women25, given that 
they may have had limited access to education 
and/or employment opportunities. This also 
obviously applies to those that are considered 
too old, sick or weak for the job market. Thus,   
prioritising vulnerable groups in the relocation 
process is a means of compensating for these 
disadvantages.

25 Potential for integration is similarly relevant to the question of 
resettlement. It is paradigmatic in Denmark’s resettlement poli-
cies, as the country prioritises resettlement –  inter alia – on the 
refugees’ language background and education. Know Reset po-
licy. However, the approach has been criticised by the UNHCR, 
stating, “The notion of integration potential should not negatively 
influence the selection and promotion of resettlement cases. For 
example, educational level or other factors considered to be en-
hancing the prospects for integration are not determining factors 
when submitting cases for resettlement”, UNHCR Resettlement 
Handbook, p. 253 (emphasis added).
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Yet, at the same time, prioritising vul-
nerability in the relocation decision is perhaps 
quite perverse when all refugees find them-
selves in a vulnerable position. After all, the 
ECtHR, in its ruling in the case of MSS v. Gree-
ce and Belgium stated that asylum seekers con-
stitute a vulnerable population group. There-
fore, if the relocation procedure is to be con-
ducted in line with the Council’s Decisions, 
those that do not have a good background or 
curriculum to suggest they have the potential 

to satisfy the Member States’ integration cri-
teria, and who also fail to meet the (poorly de-
fined) criteria of vulnerability, are unlikely to 
find themselves selected for relocation and re-
settlement. In short, the danger is that under 
the seemingly protective mantle of vulner-
ability, the general protection of asylum will 
be reserved solely for those groups that are 
vulnerable. And, in this way, the framework to 
protect refugees in the current crisis is further 
undermined.
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