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The European Union and PSM in Troubled
Democracies: A Bridge Too Far?

Carles Llovens

INTRODUCTION

European institutions have shaped the audiovisual media policies of the
Old Continent since the advent of private cable and satellite broadcasters
in the 1980s. As a result, television—mostly under public ownership—
was no longer merely a national and cultural matter, but an economic
and European one too, since it affected free competition and the internal
market. This breakdown of borders led to the approval of the European
Convention on Transtrontier Television by the Council of Europe
in 1989, and to the ratification of the Television without Frontiers
Directive by the then European Economic Community—now the
European Union (EU)—in the same year (Council of Europe 1989).
The growth in the number of private broadcasters in the 1990s and
their complaints about unfair competition from public service television
broadcasters forced the community institutions to have a closer look at
the functions and funding of PSB so as not to contradict EU principles
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ensuring free competition and restricting State aid to public companies,
which are the cornerstones of EU economic policy. Thus, Article 119 of
the Lisbon Treaty stipulates the principle of free competition and Articles
107, 108 and 109 of the same treaty regulate restrictions on State aid to
companies Or €CONOMIc sectors.

The task of defining and delimiting the functions, aims and objec-
tives of public service television broadcasters was resolved in 1997 with
the addition of a specific protocol on public service broadcasting to the
Treaty of Amsterdam. The protocol firstly recognises and values public
service broadcasting’s contribution to the democratic, social and cul-
tural needs of each society, as well its contribution to the preservation
of pluralism. The protocol goes on to specify that public service broad-
casting’s funding, definition, commissioning and organisation are the
competence of each member state, yet underscores that such funding
should not affect competition or the market to an extent that would be
contrary to the common interest (Council of the EU 1997). Since then,
over 20 years ago now, the EU’s direct regulation of public service media
(PSM) has been limited to two European Commission Communications
to make the funding of public service television broadcasters compati-
ble with the Treaty’s principles, to a specific Resolution by the European
Parliament in 2010 (European Parliament 2010) and to several rulings
by the Court of Justice of the EU, which has intervened on a number of
occasions to settle cases brought by private broadcasters against various
aspects of the funding of public broadcasters (European Court of Justice
2008). Therefore, by ratifying the Treaties of Amsterdam and Lisbon,
member states acknowledge the legitimacy of the existence of PSM, pro-
vided public broadcasters meet cultural, democratic and social objectives
and the funding they receive is both transparent and proportionate.

However, the reality of the situation shows that some EU coun-
tries with younger democracies, such as those in southern and eastern
Europe, have difficulties fulfilling these objectives because of serious
problems relating to political interference (Simunjak 2016). The chal-
lenge for the EU is, therefore, how to successfully lay down, implement
and oversee the fulfilment of these broad democratic objectives in a wide
variety of countries and traditions when, according to the Protocol to
the Treaty of Amsterdam, it is up to each State to organise its own PSM.
The diversity of situations and cultures makes it difficult to resolve this
paradox. As in many other areas of the EU, there is a struggle between
national and European interests, between the ideal and the real, between
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rhetoric and facts. This chapter will attempt to describe these contradic-
tions and to elaborate on the background, the adopted policies and the
potential solutions available to European institutions to address the chal-
lenge that certain European governments’ instrumentalisation of PSM
poses to the fundamental values of the EU and to prevent a negative
impact on the rights of its citizens.

BackGrounD: EcoNoMIC INTERVENTION (2001-2008)

After the Protocol to the Treaty of Amsterdam in 1997, the existence
and European model of PSM in Europe was assured from the legal per-
spective, though their future seemed somewhat bleak, tough and mar-
ginal. There were multiple reasons for this: they suffered from significant
internal management and financial problems; the commercial and legal
threats from their private competitors was constant; the European
Commission oversaw commercial activities and the expansion of public
service television broadcasters’ new media; and finally, the digital transi-
tion, which was a long way oft at that time, seemed to presage their irrel-
evance in a sea of digital channels.

A decade later, the situation was not quite as gloomy as expected
(Bardoel and D’Haenens 2008). The majority of EU countries were able
to turn the difficulties and challenges into opportunities, since PSM are
still important and a benchmark for the television sector, albeit with-
out the central, dominant role they had previously had. The key to this
survival or reinvention has been the support that PSM have received
from European governments, which have continued providing financial
and legal resources to enable them to expand in exchange for internal
reforms, cost-cutting and external content growth. Two events trig-
gered this reinvention: one external and one internal to them. On the
one hand, the legal and political battle in Brussels between private and
public television broadcasters, which was concluded with the Protocol to
the Treaty of Amsterdam in 1997 and laid down in the 2001 European
Commission Communication that set out in detail the application of the
rules on State aid to public service television broadcasters (European
Commission 2009). This Communication recognised the rights of
each State to define not only the scope of its public service television,
but also its funding, provided it was proportionate, transparent and did
not endanger free competition. Besides, the Communications states
that a definition of the public service mandate should be as precise as
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possible. This definition should leave no doubt as to whether a certain
activity performed by the entrusted operator is intended by the member
state to be included in the public service remit or not. The European
Commission needs this clear identification to verify whether or not mem-
ber states respect the treaty provisions on state aid and it is also impor-
tant for non-public service operators, so that they can plan their activities
in a predictable environment.

At that time, the European Commission had around 20 open cases
that private broadcasters had brought against European public service
television broadcasters. Most of the cases were closed after the member
states in question made a commitment to rationalise and reform their
public broadcasters. After the publication of this Communication, some
European States hurried to reform their public service television broad-
casters. Around 2006, the United Kingdom renewed the BBC’s Royal
Charter and introduced an evaluation prior to the launch of new ser-
vices content—the Public Value Test; in Spain, the funding, regulation
and governance of Radio Televisién Espanola (RTVE) was reformed by
Rodriguez Zapatero’s socialist government in 2006; France Télévisions
did the same in 2008 during President Sarkozy’s term of office; and
so on. The second trigger explaining the reinvention of PSM was of a
technological nature: the potential to develop new services and activities
through new networks and technologies. The television landscape has
expanded as a result of the multiplication of platforms, devices, networks
and content, which have individualised, fragmented and segmented the
audience. The sector’s economic and financial factors and stakeholders
have also changed. On the one hand, competition between PSM and tra-
ditional private broadcasters has increased and, on the other, new com-
petitors have emerged, such as telecommunications operators initially,
thematic channels subsequently, and over-the-top broadcasters more
recently (Netflix, HBO and Amazon). Moreover, the format market has
become fundamental, and the value of live broadcasts of major events has
risen.

The new context has therefore forced a re-think of the role and mis-
sion of public service television broadcasters. The set of theoretical and
action principles underpinning them were reformulated. The most visi-
ble external change was the name given to these organisations: originally
called a Public Broadcasting Service, they have since been renamed Public
Service Media (PSM) to include media that are beyond the scope of tele-
vision and radio broadcasts. The underlying principles have also changed
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(Brevini 2013). Thus, the principle of universal access has been redefined
by adding new nuances. Rather than offering a universal service, PSM is
about providing the means for universal services because, in a world of
fragmented audiences, it is necessary to go beyond radio and television to
reach all audiences everywhere. It is not a matter of gaining a big share or
reach. In other words, to use a restaurant metaphor, it is not as important
to be the biggest selling dish on society’s media menu as it is to be the
provider that offers more dishes and content in more places.

Oftering this new universal access is a decisive factor in public broad-
casters’ expansion logic, and it justifies their existence to governments
and society. However, these principles—universal access on networks and
to content—are applied with nuances, differences and even resistance
depending on the country and the history of its PSM (Tambini 2015).
Within this new media context, the European Commission decided to
launch a new process of consultation on the need to update the princi-
ples and norms of the 2001 Communication, and to respond to the pri-
vate sector’s concerns about PSM’s expansion into other areas. Generally
speaking, commercial broadcasters were in favour of public broadcasters
supplying their traditional radio and television programmes via other
media and platforms, but they were against them developing new ser-
vices and content on the Internet, a position that was shared by newspa-
per publishers. In fact, the big issue and sticking point was not as much
about the double- or triple-funding method—advertising/licence fee/
aid—as it was about the new communication services, a basic component
of PSM’s survival and expansion strategy alongside the widest possible
presence of digital terrestrial television.

The European Commission has historically recognised the right of
public service television broadcasters to develop new audiovisual media
services despite the fact that they are already supplied by the market
and are similar to existing commercial services, such as thematic chil-
dren’s channels or news channels (European Commission 1999, 2000).
They may only do so provided they justify that the aim of such new
services is to meet the democratic, social and cultural needs of society,
as set out in the Protocol to the Treaty of Amsterdam. However, the
European Commission was more reticent about giving its approval to
new Internet-related services and proposed that it should always be the
commercial subsidiary of a public broadcaster that provided them. Once
the consultation period had ended, a new Communication was pub-
lished in November 2009 in which such ideas were more fully articulated



46 C.LLORENS

(European Commission 2009). The central point of the texts was that
Brussels had recognised that, in the first instance, the member states had
responsibility for the task of assessing, via a transparent, ex-ante evaluable
process, whether the new services would satisty the needs of society and
add value for the audience, and what their market impact would be. This
evaluation meant that systems like the Public Value Test applied to the
BBC in the UK were rolled out across several countries in Europe in the
following years (Moe 2010).

However, some member states like France, Finland, Austria, Estonia
and the Netherlands were opposed to this particular ex-ante mechanism
for new services in the public consultation before the Communication
was approved. Moreover, in this document the European Commission
also recognized that the majority of member states wanted that the
details of any such test should be determined by each individual mem-
ber state rather than by the European Commission (2008). In the
Communication, it was also accepted that PSM could charge for audio-
visual content consumption, but only under strict conditions: the price
had to be reasonable, and such content should not impact on competi-
tion. The content payment model in a public broadcaster goes against
the principle of universal access, but the European Commission argued
that the way a service is funded does not contribute anything to its
nature (European Commission 2009), that is, if it meets the democratic,
social and cultural needs of society. This Communication has enabled
PSM to have considerable flexibility to launch new services on new net-
works and platforms, and even to charge for them. Consequently, PSM
have had to be more transparent and to keep their accounts for com-
mercial services and public service activities separate. However, the focus
of community institutions regarding PSM began to change from that
time on. Brussels’ concerns about protecting the internal market and free
competition have faded into the background.

More recently, it is a matter of ensuring that PSM help to effectively
respect fundamental human rights such as freedoms of expression and
of information through real independence from political and economic
powers. The context has undeniably changed. In some southern and
eastern European countries, the economic crisis that began in 2008 has
driven the growth of populist political movements. The rapid expansion
of the EU to Eastern Europe in the successive enlargements of 2004,
2007 and 2013 has increased the number of cases of lack of independ-
ence in the governance and funding of PSM. According to the 2017
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report by the Centre for Media Pluralism and Media Freedom and asso-
ciated studies (Centre for Media Pluralism and Media Freedom 2017),
Cyprus, Hungary and Romania are the countries at highest risk in these
areas, and Poland, Spain and Slovenia are at relatively high risk too.
Other countries with long democratic traditions as France and Italy and
others as Greece and Turkey are at risk as well. According to the 2017
report, the problems are mainly related to the procedures for appointing
board members and directors. In the above cases, they have been found
to have close ties to the executive.

SHIFT TowARDS PoLITICAL INTERVENTION (2008-2018)

The lack of independence of public operators from governments gen-
erally leads to other equally serious shortcomings such as the lack of
independent and regular funding or the ability to programme content
without political interference. Essentially, the lack of independence of
public broadcasters means that they lose their raison d’étre by becoming
a loudspeaker for the propaganda of governments and politicians. In this
way, a basic tool for the construction of a public space shared by all of
society is instrumentalised.

Given this context, the various European institutions have approached
the problem of PSM’s lack of independence in different ways, since they
have different powers and tools at their disposal. The simplest are those
that facilitate a diagnosis based on studies and reports drawn up by the
European Commission; within the same group, we could frame political
statements by senior European Commission representatives on situations
like those of Hungary and Poland; the European Commission has also
rolled out programmes to provide public service television broadcasters
in EU candidate countries with support and advice. Of greater political
importance, we find the Resolutions of the European Parliament and the
Recommendations of the Council of Europe.

Finally, at a higher, regulatory level, the European Commission is try-
ing to guarantee the independence of PSM by ensuring that the inde-
pendent agencies that regulate audiovisual media are truly independent
in the new Audiovisual Media Services Directive (AVMSD). The
European Commission’s logic is that “the independence of the agency
safeguards that of the broadcaster”, be it public or private (Robillard
1995). There is an ideological a priori by the European Commission:
independent audiovisual regulatory bodies are a key player for the
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preservation of free and pluralistic media, “which are amongst the EU’s
most essential democratic values” (European Commission 2013a).

Finally, the EU’s most powerful tool for enforcing the independ-
ence of public service television broadcasters is the application—or the
threat of application—of Article 7 of the EU Treaties, which empowers
the EU to suspend certain political rights of a member state if it vio-
lates fundamental rights. As freedoms of expression and of information
are fundamental rights, also enshrined in the legally binding EU Charter
of Fundamental Rights, and given that it could be interpreted that PSM
play a fundamental role in safeguarding them according to the Protocol
to the Treat of Amsterdam, Article 7 was triggered against Poland in
2016. In the following sections, each of above-mentioned tools will be
analysed and there will be a discussion of the potential solutions available
to European institutions to ensure the independence and proper func-
tioning of PSM in the second decade of the twenty first century.

CHANGE IN THE EUROPEAN COMMISSION’S POLITICAL POSITION

As mentioned previously, there was a turning point on matters relat-
ing to the internal market and free competition. This occurred dur-
ing Viviane Reding’s term of office as European Commissioner for
Information Society and Media (2004-2009), when the priority shifted
away from commercial matters and instead focused on defending the
fundamental rights of expression and of information. The stakehold-
ers in the debate were no longer those involved in the public-private
battle because the real problem in some countries was governmen-
tal instrumentalisation of PSM’s governance and political manipulation
(McGonagle 2014; Lameiras and Sousa 2017).

In her speeches on the media, Commissioner Reding underscored the
contribution that the EU could make and the role it could play in pro-
tecting and expanding these rights: “Even if the freedom of expression
is already an indisputable part of European constitutional foundations,
the EU’s media policy can contribute towards encouraging the develop-
ment of this freedom as well as its practical effectiveness in the European
Union” (Reding 2007). In the same speech, the Commissioner high-
lighted the EU’s contribution towards defending these rights during
the EU accession negotiations with former Eastern Bloc countries. This
argument, that of the EU as the guarantor of European citizens’ free-
doms of expression and of information has been a constant in European
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media policy since then. Her successor, Commissioner Neelie Kroes
(2010-2014) stuck to the same political line. According to her, respect
for the freedoms of information and of pluralism in the EU was not
about the technical application of national and European regulation, but
rather their implementation and promotion in practice (Kroes 2012a).
However, she warned the European Parliament and NGOs concerned
about the defence of such rights that this practical application was the
duty of member states and that, sometimes, expectations about what
the European Commission could do about it were too high: “There is
a wide gap between what the Commission can legally enforce and what
we are often expected to do” (Kroes 2012b). She assured them that the
European Commission would at least use tools like ‘naming and sham-
ing’ to draw attention to those countries that were not doing enough to
protect these freedoms. Her successor, Giinther Oettinger (2014-2016),
pursued this line of overseeing and protecting fundamental rights relat-
ing to freedoms of information and of expression and their relationship
with pluralism, mainly because of the challenges that certain member
states posed as a result of their legislative changes. In 2016, Oettinger
stated that “we [...] will not hesitate to act as a watchdog for media
freedom and pluralism, when EU law is at stake” (Oettinger 2016a).
However, these statements are more rhetorical than effective. The
Commission and the member states have not included these fundamental
rights in the articles of the audiovisual directives due to lack of will and/
or incapacity. There is therefore no European legislation protecting these
media-related rights. As a result, the EU does not have the tools to pro-
tect pluralism and the right to information and communication now that
it needs them.

Warm words and supportive statements were never lacking, how-
ever, and PSM continued to be recognised as important components
of the European media ecosystem. The same Commissioner under-
scored the fact that “PSM play a fundamental and unique social and
economic role” (Oettinger 2015). The European Commission upheld
that position when defending the existence of the PSM concept after the
Greek public service television broadcaster ERT closed down in 2013:
“The Commission supports the role of public broadcasting as an inte-
gral part of European democracy” (European Commission 2013b), but
in practice it would go no further because it considered its closure as a
matter for the Greek government, one that was related to issues of cut-
backs in public spending. However, during Oettinger’s term of office,
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the European Commission’s priority was to secure the independence of
regulators: “the independence of audiovisual regulators is crucial when
it comes to preserving free and independent media” (Oettinger 2016Db).
This line is now being followed by the current Commissioner, Andrus
Ansip (2017), who has also raised more specific issues such as the anal-
ysis of the fake news phenomenon. As a summary of this section, it is
clear that the European Commission identified the positive role of PSM.
However, it did not have the will, nor did it have the competence to
regulate or intervene directly on them, even in the most flagrant cases of
lack of independence of public television broadcasters.

Indivect Policies of Support for the Independence of PSM

Due to its inability to directly propose legislation and take political action
on the independence of PSM, since they are powers that belong to each
member state, the European Commission has taken an indirect approach,
focusing its attention on diagnosis and oversight. Thus, it has commis-
sioned reports to analyse this problem indirectly. If PSM are key players
in strengthening pluralism and freedom of information and communi-
cation because they belong to society as a whole and represent it, any
measure to foster them ought to contemplate an independent PSM. An
early example is the report by the High-Level Group on Media Freedom
and Pluralism, published in 2013. This report identified two challenges
for pluralism in the EU related to these policies: political influence in
the make-up and selection of members of independent regulatory bod-
ies, and political influence in the selection of members of PSM’s man-
agement bodies. In its conclusions, it recommended that “any public
ownership of the media should be subject to strict rules prohibiting
governmental interference, guaranteeing internal pluralism and placed
under the supervision of an independent body representing all stakehold-
ers” (Vike-Freiberga et al. 2013). Along the same diagnostic lines, the
European Commission has funded the Media Pluralism Monitor since
2015, an annual report produced by the European University Institute
that measures levels of pluralism in EU countries based on qualitative
indicators, among which is the independence of PSM.

In 2014, the European Commission also began to give NGOs finan-
cial support to promote pluralism and the freedoms of information and
of communication through a diagnosis and a ‘naming and shaming’ pol-
icy. For example, it has funded projects coordinated by the European
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Centre for Press and Media Freedom in Leipzig that, on the one hand,
record violations of rights to information in the EU and neighbouring
countries and, on the other, tell the public and the authorities about
them. A real-time online platform has been set up to record violations of
these rights (mappingmediafreedom.org). In 2018, the budget allocated
to these EU co-funded projects was €1 million (European Commission
2018a). Another European Commission initiative was the implementa-
tion of support measures in conjunction with the European Broadcasting
Union in 2012 and 2014 to encourage the spread of European princi-
ples of freedom of expression and freedom of the press to the PSM of
countries that have applied to join the EU, such as Albania, Montenegro,
Serbia, the Former Yugoslav Republic of Macedonia, Kosovo and
Turkey. According to the Commissioner for Enlargement and European
Neighbourhood Policy, Stefan Fiile, “The issue of freedom of expression
in the media and the role of public broadcasters is a key policy area for
the European Commission in the Enlargement countries as well as in the
broader European neighbourhood” (European Commission 2012). A
similar programme was carried out in southern and Eastern Europe with
which a special cooperation exists, such as Tunisia, Georgia, Armenia,
Ukraine and Lebanon, among others. These countries form the so-called
‘European Neighbourhood Region’ (European Commission 2012).!
The activities included regional congresses, workshops and regional stra-
tegic consulting services.

The aim of these projects is not clear. They seem like a minimal polit-
ical gesture to show that something is being done in this field. The data
collected by the Mapping Media Freedom project are barely published or
promoted by European Commission Services or member states.

Eurvopean Parliament Resolutions

The European Parliament has followed in the wake of European insti-
tutions’ growing concerns about respect for the fundamental rights of
freedoms of expression and of information. PSM are treated politically as
fundamental tools for promoting these rights and they must therefore be
protected from political interference.

The European Parliament had already criticised Silvio Berlusconi’s
excessive influence when he was Prime Minister of Italy in 2009.
A motion for a European Parliament Resolution was proposed, in which
concerns were expressed about “the enduring conflict of interests with
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reference to the Prime Minister’s media ownership and political con-
trol of both major private and public media, including control over how
advertising resources are allocated” (Flasikova Benovid et al. 2009). Two
years later, the European Parliament’s 2011 Resolution on the situa-
tion of rights to information and to expression in Hungary was passed.
This Resolution criticised, albeit in a perfunctory fashion, political inter-
ference in PSM and called upon the European Commission to act by
proposing legislation that would ensure freedom of information for all
member states. One of the measures was aimed at ensuring independent
governance of PSM (European Parliament 2011).

In 2013, concerns were expressed once again in the Resolution of
21 May 2013 on the EU Charter: standard settings for media freedom
across the EU (European Parliament 2013). Point 8 of the Resolution
underscored the importance of PSM and the need for their independ-
ence, free from economic and political interference. In particular, the
European Parliament “recalls the important role of public service media
funded by the citizens through the state to meet their needs, as well as
their institutional duty to provide high-quality, accurate and reliable
information for a wide range of audiences, which shall be independent
of external pressures and private or political interests, while also offering
space for niches that may not be profitable for private media”.

In 2017 and 2018, the Parliament has been also preparing a
Resolution on media pluralism and freedom of information. The first
point of the submitted proposal calls for the independence of PSM by
calling “on the member states to take adequate measures to safeguard
and promote a pluralist, independent and free media landscape in the
service of democratic society, including the independence and sus-
tainability of PSM and community media, which are crucial elements
of a favourable environment for freedom of expression” (European
Parliament 2017). Thus, every so often over the past 10 years, the
European Parliament has issued reminders of the importance of PSM to
the protection of fundamental rights.

However, the legal and political value of these resolutions is very low,
as MEPs only can call on the Commission to submit proposals for leg-
islation to the Council and the European Parliament. They can ask also
the member states to take action on specific areas. These requests are
not binding on the states, nor on the European Commission. They are
political demands. Therefore, the nature of such political actions is more
declarative than effective. The underlying problem is that the European
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Parliament does not have the right of legislative initiative, as this power
belongs to the European Commission, which is the institution that pre-
sents the texts for approval by the Council and the European Parliament.

Council of Europe Recommendations

As an institution, the Council of Europe is more extensive than the
EU. The Council of Europe has 47 member states and has historically
defended human rights in Europe, especially through the European
Court of Human Rights. The roles of its committees and assemblies,
such as the Committee of Ministers and the Parliamentary Assembly
are more secondary. Its binding power lies in international treaties
called ‘Conventions’, which signatory member states must observe. In
countries belonging to the EU, the importance of Conventions derives
from the fact that they often accompany or precede community action
by providing principles or political solutions, as in the case of the 1989
Convention on Transfrontier Television, which had many similarities
with and impact on the EU Television without Frontiers Directive of the
same year.

Moreover, they have historically played a very important and useful
role by offering the EU a regulatory foundation of principles that has
enabled the conditions and requirements placed upon candidate coun-
tries for EU accession to be set (Klimkiewicz 2016). As the Council
of Europe’s deliberative bodies have fewer legal restrictions and pow-
ers than the EU’s institutions, they take a firmer stance more often on
democratic problems and European fundamental rights issues, although
their impact is very limited if there is no convention associated. Thus,
with regard to public broadcasters, the various bodies of the Council
of Europe have been expressing their concerns about political inter-
ference for years, but always through low-profile legal instruments
of Recommendation or Resolution, which are not binding on states
(Psychogiopoulou et al. 2017).

The 1996 Recommendation on the guarantee of the independence
of public service broadcasting was the first example of an official doc-
ument setting out the need for the independence of public service tel-
evision broadcasters, which had to be laid down by law. In addition, it
suggested that public service television broadcasters should have a board
of management and a supervisory body that are separate and protected
from any political interference (Council of Europe 1996). Why did the
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EU not follow that line of thinking and include that provision into its
directives? The answer is complicated. The fact is that the Commission
tried during the 1990s to restrict public television and to eliminate
its most commercial content. It focused on content and not on struc-
ture. Following the Amsterdam Protocol, imposed by the states, the
Commission lost the ability to regulate public television directly. But as it
was a defeat it also lost the political will to intervene. It was and is a very
thorny issue, because any attempt to intervene is likely to face the oppo-
sition of the member states, represented in the Council, which consider
PSM to be an internal affair.

In 2008, there was insistence again, with Resolution 1636 (2008),
on “indicators for media in a democracy” by defending that “public ser-
vice broadcasters must be protected against political interference in their
daily management and their editorial work; senior management positions
should be refused to people with clear party political affiliations; public
service broadcasters should establish in-house codes of conduct for jour-
nalistic work and editorial independence from political influence”.

In its Resolution 1920 (2013) on the state of media freedom in
Europe, the Parliamentary Assembly of the Council of Europe expressed
its concerns about reports it had received regarding political pressure
in the PSM of Hungary, Italy, Romania, Serbia, Spain and Ukraine
(Council of Europe 2013). Again, in June 2017, the Parliamentary
Assembly adopted a Resolution on political influence over the media,
which, besides greater transparency over media ownership, called for the
preservation of the independence of PSM and urged member states to
strengthen their pluralism (Council of Europe 2017). This Resolution
defines in considerable detail the procedure for appointing PSM manag-
ers, which ensures: a qualified majority in parliament; clear, merit-based
selection criteria that are neutral with regard to political views; a specific
term, which can only be shortened in a limited number of legally defined
circumstances, and, respect for gender parity. In addition, the Resolution
considers it very important to have independent, regular and sufficient
funding of PSM to avoid editorial influence based on controlling the
PSM’s revenue system.

The impact of such resolutions by the Parliamentary Assembly
is very limited. The same applies to the recommendations. If they are
not adopted as conventions, they are nearly useless. (They can be used
as arguments by the European Court of Human Rights or as a politi-
cal weapon for opposition parties in countries with a lack of PSM
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independence.) States are not obliged to follow these resolutions or rec-
ommendations. At the moment, there is no convention that deals indi-
rectly with PSM. However, for all their limitations, it is true that they
provide countries with a detailed example of what regulations should
be like in order to achieve independent PSM. For European countries
reforming their laws or performing benchmarking exercises they are
very useful tools as they are so detailed and are the product of extensive
discussions.

European Commission Pressuve: Hungary and Poland

Besides the studies, support programmes and speeches, the European
Commission has political power stemming from its independence from
member states and its role as the guardian of the EU Treaties. It is not
surprising, therefore, that Brussels’ intervention in the crises of compli-
ance with community principles relating to rights to information and to
expression in Hungary and Poland were initially cautious and then force-
ful. However, the European Commission did not have adequate tools at
its disposal to preserve the independence of the PSM of these countries.
It should be remembered that the successive directives that have reg-
ulated the audiovisual sector in the EU do not mention public service
broadcasting in their enacting terms.

In 2010, the Hungarian law on the press and media was reformed
by the parliament dominated by Vicktor Orban’s party. Among the
changes was the reform of the independent regulatory authority of the
media, which entailed the government’s direct political control over that
body and indirect control over public and private media. The European
Commission warned that it was a direct challenge to the spirit of com-
munity legislation on audiovisual media, but that room for manoeuvre
under the AVMSD to bring Hungarian legislators into line was very
limited. Commissioner Neelie Kroes therefore had to use direct politi-
cal pressure, supported by the European Parliament’s Resolution on the
media situation in Hungary. She had many meetings with the Hungarian
authorities and threatened to use Article 7 of the Treaties, which enables
the suspension of a member state’s political rights if it repeatedly vio-
lated the values enshrined in Article 2, in which the rights and principles
on which the EU is founded are defined (Costache and Llorens 2015):
respect for human dignity, freedom, democracy, equality, the rule of law
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and human rights. As a result of that pressure, the Hungarian authorities
accepted amendments to their law in February 2011.

The amendments, however, were cosmetic and addressed non-critical
issues, as balanced coverage limited to broadcasting or foreign media,
could not be affected by Hungarian laws. The core of the problem—
freedom of expression, pluralism, PSM, minority rights—was not
addressed by EU. The Hungarian case demonstrated that, other than
political pressure, European institutions lacked the necessary tools to
compel member states to respect media pluralism and freedom of infor-
mation (Llorens and Costache 2014).

This case and other similar cases in other areas led the European
Commission to approve, in 2014, a mechanism to use the threat of
Article 7 application in a regulated way and, by so doing, to safeguard
the rule of law and human rights in an EU country where the govern-
ment of a member state had undermined them. The mechanism is called
‘the rule of law framework’ (European Commission 2014a). According
to the process, the first stage is to gather information to check whether
there are any concrete events or facts demonstrating that European cit-
izens’ rights have been violated; if confirmed, the second stage involves
entering into conversation with the State and, only if there is an unsatis-
factory response, the European Commission can propose to other mem-
ber states that Article 7 of the Treaty of the EU should be applied. This
process was applied for the very first time to Poland.

It all started in 2015. The Polish government, dominated by the con-
servative Law and Justice party, promulgated laws to control the judi-
ciary, the constitutional court and PSM (Klimkiewicz 2017). In the
case of the latter, the intended law would have enabled the Ministry of
Economy and Finance to directly appoint members of the Polish PSM’s
board of management. These laws set alarm bells ringing in Brussels,
and the EU exerted considerable pressure to have them reformulated in
line with the EU’s democratic values by threatening to apply the rule
of law framework and Article 7 if Brussels’ demands were not heeded.
The Polish government immediately amended the Public Broadcasting
Service Act and clarified the powers to appoint members of the PSM’s
board of management. The new law established the National Media
Council and delegated powers to appoint the executives of the PSM to
the Council, which has five members. Three of them are chosen by the
parliament and two by the President of Poland from the candidates put
forward by the largest opposition parliamentary groups. As a result of
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the amendment, the European Commission dropped the public media
issue but maintained the rule of law mechanism because certain aspects
of the news powers permitting the government to dismiss Supreme
Court judges give too much power to the executive, endangering the
division of powers enshrined in Article 2 of the EU Treaty.

AN INDIRECT APPROACH: AUDIOVISUAL
AND MEDIA SERVICES REGULATION

In the regulatory area, the EU has treated PSM and private broadcast-
ers equally. Harmonisation of the internal audiovisual media market has
been a priority. The AVMSD approved in 2010 is the main regulatory
instrument of the European television and audiovisual media system and
is applied equally to private and public broadcasters. In fact, there is no
direct reference to PSM in the substantive part of the Directive. The only
mention can be found in point 13 of the recitals, which, based on a 1999
Resolution of the Council, emphasises that the “fulfilment of the mis-
sion of public service broadcasting requires that it continue to benefit
from technological progress” and concludes that “the co-existence of
private and public audiovisual media service providers is a feature which
distinguishes the European audiovisual media market” (EU Directive
2010/13/EU). During the process of review of the Directive, which ran
from 2015 to 2018, some scholars asked for a text to be included in it to
recognise the role of PSM in European cultural and economic integra-
tion (Donders 2016).

However, this stance was not echoed by the European Parliament,
the Council or the European Commission, which opted for an indirect
policy: to protect and strengthen the effective independence of regu-
latory authorities of the audiovisual media sector so that they are able
to contribute to the independence of public and private media. In fact,
independent regulatory authorities play a key role in the planning and
organisation of the media ecosystem because they intervene in access
to the audiovisual media market by granting, renewing and authorising
licences, guaranteeing competition and users’ rights, monitoring con-
tent after the fact, ensuring compliance with licence conditions and, in
most cases, overseeing the fulfilment the public service mission of public
broadcasters (Fernindez Viso 2017).

One of the main objectives is to safeguard broadcasters from con-
trol and influence exerted by political, governmental or any other type
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of interests. Guaranteeing the economic and political independence of
the regulator is key to the independence of public and private broadcast-
ers. That is how the representatives of the member states understood it
at a meeting of the Council: “The independence of regulatory bodies
from governmental influence is a vital condition for free and independ-
ent media to flourish [...] [NRAs] should be free from direct politi-
cal influence and should have a positive obligation to protect human
rights, including freedom of expression” (Council of the EU 2014).
This independence is somewhat disguised in the current version of the
2010 Directive. Recital 94 does include the fact that these authorities
should be independent, but the mention is merely incidental: member
states “are free to choose the appropriate instruments according to their
legal traditions and established structures, and, in particular, the form
of their competent independent regulatory bodies, in order to be able
to carry out their work in implementing this Directive impartially and
transparently”.

In contrast, Article 30 of the new proposal for the AVMSD requires
that member states ensure such independence in a very detailed and
explicit way in Article 30.1: “Each member state shall designate one or
more independent national regulatory authorities. Member states shall
ensure that they are legally distinct and functionally independent of
any other public or private body. This shall be without prejudice to the
possibility for member states to set up regulators having oversight over
different sectors” (European Commission 2016). In the subsequent par-
agraphs of the same Article, a whole set of rules to make such independ-
ence concrete is established: the exercise of functions must be impartial
and transparent; they should not receive instructions from other bodies;
their competences and sanctioning powers must be regulated by law,
as must the dismissal of their members; and they must be adequately
funded and properly stafted.

Finally, the Directive was approved by the European Parliament
and the Council in October 2018 and published in the Official
Journal of the European Union on November 28th, 2018 (European
Commission 2018b). The final text of the directive incorporates
in its article 30 the measures mentioned above that should ensure
the independence of the regulatory authorities. Once published,
“Member States shall bring into force the laws, regulations and admin-
istrative provisions necessary to comply with this Directive by 19
September 2020. They shall notify the text of those provisions to the
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Commission”, according to Article 2 of the Directive. As always, the
challenge will be how it is implemented and what definition of independ-
ence each member state will use.

CONCLUSIONS

The EU often has difficulties reconciling democratic and cultural con-
siderations with economic, industrial and international trade concerns.
There are some contradictions in the Treaties themselves, which defend
a social Europe and a competitive economy. The EU is also pulled in
different directions by two very powerful forces: globalisation and the
member states, which exert effective control over many of their own
policies. It is not surprising, therefore, to find that these contradictions
are also reflected in the EU’s media policies. In addition, the EU is con-
fronted by the multi-faceted nature of audiovisual content, which is not
only symbolic, economic and cultural, but also a matter of identity. This
aspect of audiovisual media policy has stirred debate among many stake-
holders, who claim the audiovisual media terrain as their own (Van den
Bulk and Donders 2014).

As described in the previous sections, the EU has taken a varied and
often reactive approach to PSM. In the first stage, the focus was on the
economic and competition aspects because of complaints made by the
private sector. In the second stage, concerns about the political instru-
mentalisation of PSM grew and decisions were taken to intervene at sev-
eral levels: first, through expert studies and reports such as the Media
Pluralism Monitor; second, through European Parliament Resolutions
or ‘naming and shaming’ policies. The nature of such political actions
is more declarative than effective. Nevertheless, they do highlight or
identify the problem. However, from a political viewpoint, the EU has
demonstrated that it does have tools at its disposal in the most serious of
cases. Political pressure and the threat of Article 7 application in the cases
of Hungary and Poland have been used to safeguard the independence—
on paper, at least—of those countries’ public broadcasters and independ-
ent regulatory authorities. But, the reality is that the EU intervention has
not solved the problem as described in other country-specific chapters of
this volume. Besides, in other less flagrant cases in Southern and Central
Eastern Europe, the EU has not intervened to change political interfer-
ence in public broadcasters. The ‘remedy of last resort’ cannot always be
used.
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At the regulatory level, the independence of PSM has not been incor-
porated into the revised AVMSD. For some authors, this was consid-
ered a great opportunity not only to recognise their role in European
democracies, but also to lay down legal and institutional measures to
safeguard their independence (Donders 2016; Psychogiopoulou et al.
2017). It has not been the case, possibly because the 28 member states
of the EU, each with their own media traditions, have found it difficult
to find agreement on a clear definition of PSM independence, much
less agreement on its implementation and oversight. The huge underly-
ing barrier is, however, the Protocol to the Treaty of Amsterdam: each
Member State has the right to organise and define its PSM, which is a
de facto impediment to European harmonisation. To achieve the social,
democratic and cultural objectives that the Protocol to the Treaty of
Amsterdam, adequate governance processes are required to protect PSM
from political and economic interference, but member states are not pre-
pared to cede control to the EU (Llorens and Costache 2014).

Finally, while European and international institutions like the
Council of Europe may recognise the legitimacy and positive contri-
bution of PSM, a State’s intervention is needed to make that a reality
(Psychogiopoulou etal. 2017). The European Commission’s services
have placed greater emphasis on the independence of regulatory author-
ities. Although it is an indirect method it does perhaps represent a more
appropriate pathway for protecting a freer media system. If the EU
becomes the guardian of regulatory authorities’ independence, as set
out in the Commission’s Directive proposal, European intervention will
have tools at its disposal that are more useful than mere political threats
or ‘naming and shaming’. In conclusion, Article 30 sets a precedent for
PSM. The political independence of a non-governmental public body is
guaranteed by a Directive. In the future, it could be applied to PSM,
which are also non-governmental institutions that are key to a demo-
cratic media system.

NOTE

1. European Commission, ‘EC and EBU: Support for Public Media in
Transformation Countries’; European Commission, ‘EC Announces New
Cooperation with European Broadcasting Union in the Neighbourhood
Region’, Press Release http:/ /europa.cu/rapid /press-release_IP-14-1083_
en.htm, accessed 24 February 2018.
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