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Abstract

The slogan “an animal is not a gift” seems quite obvious nowadays. However, the obvi-
ousness of this claim is not accompanied by a change in social practices, including the
law. Indeed, the law does not prohibit the donation of an animal as a gift — animals
can therefore be the ‘object’ of a donation contract. This leads to a number of legal and
ethical challenges: with the acceptance of the ‘gift’ the recipient becomes responsible
before the law for the animal’s fate. In turn, the giving of a gift is not necessarily
accompanied by an explicit ‘acceptance of responsibility for the gift’ — traditionally, the
giving of gifts is not associated with ‘responsibility’ but pleasure of recipient.
The paper aims to present and evaluate the legal and ethical challenges of treating
animals as a gift (as the object of a donation contract). To this end, the authors pre-
sent key challenges posed by the application of contract law in such situations, specifi-
cally the donation contract, and then juxtapose the legal findings with an ethical view
of the status of animals and their relationship to humans according to care ethics
approach.
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Resumen

El eslogan «un animal no es un regalo» parece bastante obvio hoy en dia. Sin embargo,
la obviedad de esta afirmacién no va acompanada de un cambio en las practicas socia-
les, incluida la legislacion. De hecho, la ley no prohibe la donacién de un animal como
regalo, por lo que los animales pueden ser «objeto» de un contrato de donacién. Esto
plantea una serie de retos juridicos y éticos: con la aceptaciéon del «regalo», el receptor
se convierte en responsable ante la ley del destino del animal. A su vez, la entrega de
un regalo no va necesariamente acompanada de una «aceptaciéon de responsabilidad
por el regalo» explicita: tradicionalmente, la entrega de regalos no se asocia a la «res-
ponsabilidad», sino al placer del receptor. El objetivo de este articulo es presentar y
evaluar los retos juridicos y éticos de tratar a los animales como un regalo (como objeto
de un contrato de donacién). Para ello, los autores presentan los principales retos que
plantea la aplicacién del Derecho contractual en este tipo de situaciones, concretamen-
te el contrato de donacién, y a continuacién yuxtaponen las conclusiones juridicas con
una vision ética del estatus de los animales y su relacion con los seres humanos segin
el enfoque de la ética del cuidado.

Palabras clave: donacion; regalo; bienestar animal; ética del cuidado

Introduction

Giving a gift is generally as enjoyable an experience as receiving one.
This is especially true when the gift is an animal, typically a cute puppy
or kitten gifted to a child who then cannot contain their emotion. How-
ever, that initial joy can fade when the responsibility of caring for and
cleaning after a pet becomes clear or is too much. While an unappreci-
ated or inappropriate gifted thing might be exchanged, regifted, thrown
into a cupboard of oblivion or simply discarded, if the gift is a pet then
the consequences are much more serious, with unwanted or unsuitable
gifted animals ending up either mistreated or abandoned. Legally, there
is nothing to prevent an animal from being gifted. A gift is simply the
object of a donation contract, whether a thing or an intangible good
(such as an experience) or a living animal. European legislation does
not generally provide for any restrictions in this area and, despite the
ongoing “dereification” process in the European legislation, which will
be described further, most legal provisions referring to things are still
applied to animals. However, two important elements of change in the
perception of animals can be noted, “a shift from commodities to famil-
ial and irreplaceable property” (Kurki, 2024). This shift can also be seen
with respect to donation agreements, which often end up being to the
detriment of pets and these agreements are mostly used for practical
reasons. Given this fact, the paper concentrates on pets, understood as
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companion animals, and offers a legal perspective from the European
Union (EU), i.e. reflecting the national legal systems of the EU Member
States, as well as EU law itself.

Animal protection organisations have frequently raised alarms
regarding the inhumane treatment of animals that have been gifted,
claiming that many end up abandoned or mistreated. Therefore, the
main aim of the paper is to prove that, despite the bad reputation of
“treating animals as gifts” and the (correct) connection with the subjecti-
fication of gifted animals, the authors argue that donating an animal
does actually give the donor more possibilities to counteract subsequent
animal maltreatment after the ownership is transferred than any other
contract (e.g. by the possibility to revoke a donation). Hence, it is not
gifting an animal that is immoral, but the current position of animals in
the eyes of the law. As long as animals continue to be treated as subjects,
rather than objects of law, any transfer of ownership of an animal comes
with an inherent risk of deteriorated living conditions and subjectifica-
tion. Taking this into account, it is crucial to define conditions allowing
animals to be donated in such a way that can guarantee their well-being,
as well as to propose legal solutions that will resolve the problem of sub-
jectifying animals, which this article also aims to shine a light on.

Taking into account the current reality of EU laws allowing animals
to be gifted, we will propose de lege lata and de lege ferenda considera-
tions regarding this practice. In part II of this paper, moral conside-
rations regarding gifting animals are presented, with further considera-
tions concentrating on the legal aspects of donating animals — divided
into a more general part (III) and a part referring to various specific
problems of donating animals from a civil law perspective (IV). We will
further evaluate civil law considerations from the perspective of ethics
of care (V), which will lead to conclusions in part VI.

1. What is wrong with donating pets?

The American Humane Association points to the conclusion that, “[d]ogs
who came from an animal shelter, friend or pet shop, or who had been a
stray, were more likely to be relinquished than dogs acquired as gifts.
The risk for relinquishment decreased with length of ownership, over
one year for dogs and over two years for cats” (American Humane Asso-
ciation, 2013: 11). The reasons for abandoning an animal vary widely:
unwanted litters, economic or behavioural issues. Interesting results are
provided by a Danish study indicating that dogs and cats are abandoned
primarily due to reasons on the part of the animal’s guardian, but at the
same time these are reasons that are difficult to predict at the time of
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receiving/acquiring the animal, i.e. health and housing problems (Jens-
en, Sandoe & Nielsen, 2020). However, studies on this issue have not
paid attention to how the owner came into possession of the animal.

While press reports and information from NGOs reinforce the image
of donating animals as gifts as a risky and undesirable practice. Non-
governmental organisations whose goal is to work for the protection of
animals post tips on their websites regarding the donation of animals
as gifts. First of all, it is emphasised that the element of surprise is the
most threatening — an animal should not be donated in an unplanned
manner that the recipient has not agreed to in advance. Hence, it must
be underlined that donating pets consists of two components, both of
which may result in negative consequences for these animals. Firstly, it
is the mere fact of receiving a pet gratuitously that leads to rapid and
snap decisions. Secondly, it is the component of surprise, which does not
occur in every case of donation, but — if it does — it makes the risk of
negative consequences for the pet significantly higher, since this sur-
prise, even if accepted, might be unwanted or simply not considered
carefully enough.

However, despite the voices of animal protection organisations, along
with studies by Scarlett et al. (1999) and Weiss et al. (2013), other
research has shown that there is no significant relationship between
receiving an animal (most often a dog or cat) and the level of attach-
ment between the recipient and the animal. More recent studies also
confirm this:

[A] common potential concern with relinquishment is that giving an animal as
a gift may lead the animal to end up in a shelter as an ‘unwanted gift’ or that
dogs are relinquished for being unwanted or no longer wanted. (...) studies
have repeatedly demonstrated that animals given as gifts do not seem to be at
increased risk of relinquishment to shelters, and relinquishment for the reason
of being unwanted is scarcely reported. (Eagan, Gordon & Protopopova, 2022)

Additionally, studies conducted by the American Society for the Pre-
vention of Cruelty to Animals (ASPCA) indicate that “96 per cent of peo-
ple who received pets as gifts thought it either increased or had no
impact on their love or attachment to that pet. Additionally, 86 per cent
of the pets referred to in the study are still in the home” (ASPCA, 2013).

Therefore, it is important to understand that some organisations
criticise the practice of giving animals as gifts, as this kind of behaviour
undermines the animals’ subjective treatment and leaves them in a
risky situation of abandonment when “gift” does not meet the require-
ments or expectations of the recipient. Importantly, however, in the
context of our deliberations, under current legal regulations, animals
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still constitute an object of obligations. Moreover, in the common per-
ception, the donation of an animal is not treated as a donation contract,
but primarily as a customary practice, which makes the situation even
worse. There are also various possibilities of acquiring a pet that might
be more harmful for an animal than a donation itself, the most striking
example of which is buying a pet online from a puppy mill. With this in
mind, it is possible that a donation of a pet may, in certain circumstanc-
es, not be that harmful for an animal at all. However, in order to meet
these circumstances, the decision of accepting a donation of a pet has to
be carefully considered by the recipient. The liability for the animal’s
fate has to be shared between both parties to the contract and — most of
all — the donation must definitely not contain a component of surprise
(which would exclude the previous conditions).

In the authors’ view, it is not possible to exclude animals from objects
of donation contracts under current EU laws. Therefore, it is desirable
to provide contractual provisions that will ensure the animal’s well-
being once gifted. As a result, the main focus of our further considera-
tions is to establish the circumstances under which an animal could
constitute a gift without the potential for harm, and set out some possi-
ble legal solutions for treating animals as objects of donation contracts
for the future.

2. Donating animals and their position from a civil law
perspective

Whereas the paper refers to an EU legal perspective, most of the conclu-
sions presented by the authors have a general applicability due to a
similar understanding of a gift and raising awareness of the need to
protect animal rights that occur worldwide. Due to limited space, provi-
sions from national legislations referring to certain concepts presented
herein will be presented as examples in the footnotes.!

In a private law context under the legal systems of the EU Member
States, a donation is understood as a bilateral contract concerning the
free of charge transfer of ownership of a good to another individual.
The bilateral part means that basically all of the civil codes in the EU
underline the need for the recipient to accept the object of the donation.?

1. To gain more knowledge regarding comparative perspective of animal protection in the vari-
ous EU Member States, see Pietrzykowski (2023).

2. See e.g. § 948 of the German Civil Code (Biirgerliches Gesetzbuch in der Fassung der
Bekanntmachung vom 2. Januar 2002 (BGBI. I S. 42, 2909; 2003 I S. 738), § 938 of the Aus-
trian Civil Code (Allgemeines Biirgerliches Gesetzbuch fiir die gesammten Deutschen
Erblidnder der Oesterreichischen Monarchie StF: JGS Nr. 946/1811), § 618 of the Spanish
Civil Code (Real Decreto de 24 de julio de 1889 por el que se publica el Cédigo Civil, Gaceta
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This means that one party undertakes to donate a thing to the other for
no legal consideration, though the donor may well receive some person-
al gratification in a moral sense or a feeling of pleasure connected with
doing a good deed. The risk that arises in the case of donating an ani-
mal is the same as for all other contracts having an animal as its object
— an animal is a living animal whose well-being should also be taken
into account. Unfortunately, a donation consists of two already men-
tioned components that increase the risk of harm to an animal being
the object of this contract — the component of surprise and the compo-
nent of the gratuitous transfer of ownership. Accepting a gratuitous
transfer of ownership increases the risk of making a quick decision
without the careful consideration that would happen before acquiring a
pet for payment, but gaining a pet through any means can be risky for
the animal’s fate under any civil law contract. This is because the ques-
tionable aspect of any legal contract involving an animal as its object, in
terms of the well-being of the animal, is not how the animal came to be
in the possession of the parties to the contract, but the legal position of
the animal itself, which is treated more like a thing than a living entity.

Despite the process of dereification, which is one of the most impor-
tant developments of animal law in the latter part of the twentieth cen-
tury (Le Bot, 2023), animals still remain the objects of contracts, not
significantly differing from inanimate things. The term “dereification”
itself was coined to demonstrate the difference between excluding ani-
mals from the legal category of “things” (rei) and their personification —
that is, including them into the category of “persons” (personae)
(Letowska, 1997). The point of “dereifying” rather than “personifying”
animals was to recognise their moral relevance as sentient creatures,
but without elevating them to the position of persons (Pietrzykowski &
Lubelska-Sazanow, forthcoming), which is perhaps understandable, but
has resulted in their status being more blurred, somewhere between
persons and things, neither one nor the other. In the authors’ opinion, it
is this vague legal position of animals in the civil law that is the source
of their harm under the legal contracts they are objects of. This part
concentrates on the practical aspects arising of the legal structure of a
donation contract where a pet is the object of the donation.

It has been stated that donation contracts may contain provisions
aimed at protecting the animal being the object of this contract, which
is possible due to the freedom of contract principle. However, in that
case the contract would rather be classified as a mixed contract with a
predominance of donation. The use of adoption agreements has been

de Madrid ntim. 206, de 25/07/1889), § 938 of the French Civil Code (Ordonnance n°® 2016-
131 du 10 février 2016 portant réforme du droit des contrats, du régime général et de la
preuve des obligations).
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proposed, under which the liability for the pet’s future fate is shared by
both parties to the contract and it is possible for the donor to receive
the animal back, though these have often been classified by the courts
as safe-keeping agreements rather than donation agreements.? There-
fore, the authors suggest that the legislators of the EU Member States
should provide that animals can only be donated on the condition that
the new owner takes sufficient care for the gifted animal, which would
also give the donor some basic control over the animal after making the
donation, as well as the duty to be interested in doing so. However, this
is just the authors’ de lege ferenda consideration, rather than any exist-
ing proposal to a European legal act. A different solution that would
remedy a broader scope of problems with animal maltreatment, would be
changing the legal status of animals by introducing them to the scope
of legal persons, as this would effectively exclude the possibility of
donating an animal. Hopefully, a change in the legal status of animals
is merely a matter of time and will resolve the situation in the future
properly — aside from the half-measures proposed inbetweening the
meantime.

3. Problems with donating animals from a civil law perspective

Since the current legal status of animals allows them to be owned, and
therefore also to be donated, there are several important practical prob-
lems that should be considered as legal improvements.

Firstly, there is the problem of the limited possibilities to counteract
animal maltreatment after the transfer of ownership. It is important to
note that in the case of a donation, such possibilities are at least theo-
retically possible, making it different from other contracts transferring
ownership of an animal. Namely, in order to ensure the donated ani-
mal’s well-being for the future, the donor may impose a command on
the recipient, i.e. an obligation to behave in a certain way, for example
towards the animal. Unfortunately, in the current legal reality, the exe-
cution of such an obligation is not sanctioned. The only protection for a
gifted animal may, therefore, be to revoke the donation — as long as it
involves organising better care for the animal (e.g. the donor tries to
take back the donated animal as it is being mistreated by the recipient).
However, the donor can only take back a donated animal with the recip-
ient’s consent. Without that consent, the institution of revoking a dona-
tion due to gross ingratitude remains the last and only option to con-

3. See for example the ruling of the German Appelate Court in Krefeld, ruling from 13.4.2007
- 1S 79/06.
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sider. This gains importance under the legal systems of those EU
Member States that allow the object of a donation to be taken back in
the case of gross ingratitude by the recipient towards the donor,* even
where it involves close family members.? Although none of these legal
systems specifically refer to animals, some authors admit that the mal-
treatment of an animal should be qualified as ingratitude (Goettel,
2013: 155-156; Safjan, 2015; Lubelska-Sazanéw, 2020). The authors of
this paper believe that it is only a matter of time before this view
becomes a general doctrinal viewpoint, by explicitly admitting that the
maltreatment of an animal qualifies as ingratitude towards the donor.
Although these issues are subject to judicial review in most countries,
they make the fate of the “gift” far from certain and unpredictable, as it
also depends on the personal relationship between the recipient and the
donor. This should never be acceptable in the case where a living being
constitutes the object of the gift.

Secondly, there is a problem where an animal is the object of a dona-
tion contract, as in some jurisdictions such contracts do not even have
to be in writing. This applies to Poland, the Czech Republic, Norway,
Denmark and the Netherlands.® In such cases, with the informal pres-
entation of a gift, there is no clear-cut setting of obligations between the
contracting parties. However, upon accepting a pet as the object of an
unwritten donation contract, the recipient becomes bound ex lege to pro-
vide suitable conditions for that pet, due to the status of animals in the
EU, as provided by Article 13 of the TFEU, as well as in the relevant
national legal provision of the EU Member State’s legal system.” If the
recipient does not like the gift or is unable to look after the animal prop-
erly, and so decides to abandon it, this cannot be treated as the lawful
abandonment of movable property. Such a legal act is contrary to the
law in the case of an animal and is explicitly forbidden in various EU
Member States.® The European Convention for the Protection of Pet
Animals from 1987 states that “[n]Jobody shall abandon a pet animal.”
In the national legal systems of the EU Member States, many jurisdic-

4. E.g. § 948 of the Austrian Civil Code, Article 898 of the Polish Civil Code (Kodeks cywilny,
ust. z dnia 23.4.1964, Nr 16, poz. 93), Article 1020 of the Romanian Civil Code (Codul Civil
din 17.7.2009, Legea287/2009).

5. § 530 of the German Civil code.

6. Schmidt-Kessel, M., Donation, in Max Planck Encyclopedia of European Private Law,
<https://max-eup2012.mpipriv.de/index.php/Donation>, Section 3 [accessed: 21.02.2024].
See also e.g. Article 890 of the Polish Civil code, § 257 of the Czech Civil code.

7. E.g. Article 9 of the Polish Animal Protection Act; § 13 Tierschutzgesetz (Austrian Animal
Welfare Act), J. L. I of 27.5.2004, No. 118/2004; § 2 Tierschutzgesetz (German Animal Wel-
fare Act) of 24.7.1972, BGBI. I 2006, p. 1206.

8. E.g. Article 7 (10) Bakon 3a samura Ha sxxkuporHure (Bulgarian Animal Welfare Act) of
8.2.2008, J. L. 0of 8.02.2008, Law No. 13; Article 6.2 (11) of the Polish Animal Protection Act;
§ 903 of the German Civil Code.

9. Article 3 (2) of the European Convention for the Protection of Pet Animals of 13.11.1987,
Council of Europe, European Treaty Series No. 125.
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tions qualify abandoning an animal as animal abuse, 1° though not all of
them forbid it explicitly. For example, the Dutch Animal Welfare Act
refers to an animal’s intrinsic value; 11 the French Civil Code refers to
their sentience!? and the Greek animal welfare act — officially called the
“Law on Stray Pets and the Protection of Animals from Exploitation” —
does not concentrate on animal wellbeing itself, but solely concerns the
administrative problem of stray animals, with protection against being
abandoned by their owner constituting a side effect.13

All these considerations refer to a situation where two adults are
parties to a donation contract involving the gift of an animal. However,
the situation is different when one of the parties to the contract is a
minor. Therefore, a third problematic issue when donating an animal is
lack of clear legal regulations regarding the possibility to donate an ani-
mal to a minor. It is not difficult to imagine a situation in which grand-
parents or other relatives give a child an animal because of their
declared love of animals. European legal culture recognises age limita-
tions for the conclusion of legally valid contracts, with full legal capacity
generally being reached at the age of 18. However, some of these legal
systems also have the institution of limited capacity, which is sufficient
to conclude certain types of contracts, especially contracts that only
bring benefits to the party with limited legal capacity.!* For example,
according to the Polish Civil Code, limited capacity is granted to anyone
who is at least 13 years old (and does not meet the requirements for
total incapacitation);!® according to the German Civil Code this limit is
just seven, whereas some countries — like France — do not introduce the
gradation of legal capacity at all (although it has introduced the institu-
tion of emancipation, which is possible after the age of 16).16 As a result,
in Poland or Germany, a person with at least limited legal capacity can
generally accept the gift, thereby making the contract legally valid (i.e.
the consent of a legal guardian is not necessary) due to the fact that —in
general — a donation provides for a free of charge transfer of ownership,
constituting a contract that only brings a benefit to the recipient.”

10. E.g. Article 337 and 337bis Ley Organica 10/1995, de 23 de noviembre, del Cédigo Penal
(Spanish Penal Code); Article 7 (14) 3akon 3a 3amura Ha :xuBorHute (Bulgarian Animal
Welfare Act); Article 6(2); Ustawa o ochronie zwierzat (Polish Animal Welfare Act), J. L. of
Law No. 111, pos. 724.

11. Dutch Polish Animal Welfare Act (Wet dieren 2011, J. L. of Law No. 2011, pos. 345).

12. Art 515-14 of the French Civil Code.

13. Article 5 (e) of the Greek Law on Stray Pets and the Protection of Animals from Exploitation
(I ta 8eorold p eva kat ta adeomota {wa ouvepoerag kat tnv [lpootacia tov {owv amod tnyv
£K pe TdAAeuon 1) T XPnot W oroinon pe xepdookomiko okomod, J. L. A'15 of 02.02.2012, Law
4039/2012).

14. § 107 of the German Civil Code, Article 17 of the Polish Civil Code.

15. Article 15 of the Polish Civil Code.

16. Articles 413-2 and 414 of the French Civil Code.

17. § 107 of the German Civil Code, Article 17 of the Polish Civil Code.
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However, this cannot be the case if donating an animal, since the
ownership of animals always comes with obligations on the recipient,
consisting not only in taking care of the gifted animal, but also in bear-
ing the costs of this care. Whereas it may be possible for a 15-year old to
carry out duties like feeding or walking an animal, it will be a lot harder
or impossible for young pet owners to cover the costs involved. There-
fore, it must fall on the individual or entity responsible for the minor to
ensure that these obligations are made properly. The costs of keeping
animals requiring a certain amount of land, such as farm animals, gen-
erates undoubtedly higher costs than keeping domestic animals like
dogs, cats or rodents, which are often kept even in small apartments
(notwithstanding the moral aspect of keeping animals in small apart-
ments, especially in cages and if kept alone). However, the costs of pet
ownership might become even higher, especially if veterinary doctor’s
visits are required (e.g. prescribed medicines, surgeries or animal’s
stays in veterinary clinics for several days or weeks). In addition, if a
minor is gifted a horse — an animal probably incurring the highest main-
tenance costs to its owner — then it will not only lead to monetary
expenses, but also time and effort in getting to the stable on a regular
basis to visit the precious gift. Therefore, whereas donation is generally
a contract that only brings a benefit to the recipient, in the case of
donating an animal, where ownership is always combined with under-
taking obligations (to take care after an animal and to incur costs con-
nected within), the fact that an animal is a specific object of obligations
has far-reaching consequences resulting in the inapplicability of the
provisions allowing a minor to accept a donation without the consent of
a legal guardian. Unfortunately, this is not stated clearly in the nation-
al legal orders of any of the EU Member States. According to the authors,
the fact that, unlike a thing, an animal cannot be donated without
approval from the legal guardian of a person with limited legal capacity
merely strengthens the argument that animals constitute a specific
focus of obligations and should be awarded a special legal status. Thus,
provisions referring to animals apply respectively, taking into account
their specific nature as a living creature, which consists mainly in the
fact that people are obliged to take care of animals.

Moreover, treating animals as a gift leads to many legal complica-
tions and, above all, may lead to instability and uncertainty about the
fate of the gift. What further complicates the situation is the circum-
stance that the performance of the contract largely depends both on the
relationship linking the individuals — whether it is good and stable, and
on the gift itself — whether it is desired and accepted. The law does not
regulate the circumstances under which the transfer of an animal
occurs, and certainly does not articulate the animal’s needs. Buying an
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animal and then transferring it as the object of a donation gives rise to
certain obligations under animal welfare law, but contract law, as it
currently stands, does not create any protective guarantees — either for
the animal or for the recipient, who may not want to accept the gift.
Therefore, there are strong ethical reasons why animals should gener-
ally be not be treated as the objects of contracts. Indeed, the authors
believe that animals must be excluded from the scope of objects of law
(Stucki, 2016) altogether, becoming the subjects of laws — although this
view does not constitute the core of this paper.

4. Animals as objects of possession from an ethical perspective

Through the “dereification” process — one of the main trends in the
development of animal law in Europe and Latin America over the last
35 years (Le Bot, 2011; Peters, 2016; Giménez-Candela, 2022) — it has
become increasingly questionable whether animals may be “owned” at
all. Matgorzata Lubelska-Sazanéw has suggested that, due to the
respective applicability of provisions referring to things to animals,
the ownership of an animal is also a right that is only similar to owner-
ship (Lubelska-Sazanéow, 2020: 38; Matusik, 2017). Currently, contracts
transferring ownership of an animal are understood as transferring the
same rights as apply to things, though with the assumption that special
conditions concerning the wellbeing of an animal must be met. Howev-
er, legal philosophers keep introducing different ideas to separate ani-
mals from things in a more distinguished and comprehensive way.
Some, like Gary Francione, suggest abolishing all kinds of animal use
by humans (including giving them as gifts), while others introduce less
radical proposals that have more in common with the European legal
tradition (Francione, 1996a, 2008). For example, David Favre proposed
the idea of animals as “living property” and Saskia Stucki proposed to
qualify animals as a third category of “animal persons”, who are enti-
tled to certain basic rights (Stucki, 2016). Nevertheless, as Visa Kurki
rightly points out:

Animals are indeed legal objects in some senses of the phrase, but whether this
phrase is apt to describe the legal status of animals in a general, overarching
sense is dubious. Rather, a legal characterisation and taxonomy of animals
should accept the heterogeneousness of animals’ legal status. (Kurki, 2024)

We share here the comment of Margot Michel, that “the change at the
moment seems to take place more on a theoretical level than on a prac-
tical one by introducing a new sub-category sui generis” (Michel, 2023).
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Therefore, we will focus more on the practical possibilities of ensuring
animal welfare with the help of civil law provisions strengthening the
position of an animal’s owner as its guardian, which will also improve
the standards of treating animals (Lubelska-Sazanéw, 2020). Therefore,
taking the latter approach into account, it is worth focusing on the
behaviours that individuals undertake towards animals, some of which
can be a part of a contract. Law has an impact on human behaviour and
the ethics of care can be useful in order to understand a nature of appro-
priate behaviour toward animals.

The ethics of care emphasises the moral importance of the relation-
ship and the needs of the objects involved in the relationship — an
approach that is also applicable in some respect to human-animal rela-
tionships, although it is an perspective that has faced some criticism
(Francione, 1996b). The ethics of care does not apply simply or directly to
human-animal relations, but justifies certain moral obligations towards
them, including the different nature of moral obligations involving
humans and animals. In addition, it brings many inspiring references
to redefine the relationship linking humans and other animals, not
referring only to abstract moral categories, but the actual experiences
that many people share towards animals: sympathy and empathy (Eng-
ster, 2006: 534).

In the most general terms, care can be characterised as the orienta-
tion of an individual’s actions to meet the needs of another to promote
their well-being and development (Wrange, 2022). The ethics of care
does not treat the beings involved in the relationship merely through
the prism of shared characteristics (a “generalised other”), distilled
from the individual emotions and identities of the objects. Instead, the
ethics of care focuses attention on the “specific other.” Objects in a rela-
tionship are seen through the prism of their needs, motivations, aspira-
tions and desires. No doubt animals have these. This changes the model
of how relationships function: in place of ideals of equality and justice
come responsibility and mutual dependence (Kanclerz, 2018). Seyla
Benhabib (1985: 411) points out that these norms are more demanding
than those associated with the perspective of the “generalised other” as
caring, compassion, responsibility and solidarity become important for
the success of the relationship. By treating the “other” in a way that takes
into account their needs and accepts their differences, not only is their
subjectivity affirmed, but also their individuality. As Nel Noddings
wrote, “a caring person should ‘immerse’ himself with all his emotional-
ity in the life situation and psyche of the other person in the relation-
ship (...) and at the same time set or even ‘switch’ his motivation
towards recognizing and promoting the other person’s good” (Ulinski,
2012: 71). This does not mean, however, that the giver is left with “noth-
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ing” in the relationship and the relationship is one-sided. There is no
doubt that animals take part in meeting important human needs (e.g.
emotional or belonging-related needs) (Wells, 2009), but it is problematic
whether an individual can accurately recognise their needs and respond
to them in an adequate (well-being-supporting) way. What becomes
problematic, therefore, is not the lack of legitimate animal needs, but the
reciprocity and responsiveness of the relationship that arises between
man and animal. In this context, responsiveness cannot be understood in
the same way as in relationships between individuals — that is, as sen-
sitivity to the other person’s needs and efforts to meet them. Caring
relationships are typically characterized by an imbalance between the
caregiver and the care recipient. Dependence is a key feature of such
relationships; however, it can lead to the anthropomorphization of the
animal’s needs or even violence. At the same time, dependence can also
serve as a framework for defining the rights and obligations of the car-
egiver — a responsible entity that makes the animal reliant on them.

Animals share many basic needs with humans, so we should recog-
nise that, just as it is desirable for us to fulfil our needs, animals should
be able to do the same (Engster, 2006: 526). Thus, an individual can
either not interfere with the animals’ needs, or can actively support the
animals in achieving them. The latter, in turn, assumes particular
importance when “we make them dependent upon us because we then
actively bring them into a relationship of dependency with us” (Engster,
2006: 527). As Daniel Engster rightly points out, the key to defining
these responsibilities is the extent of the relationship that arises
between man and animal:

Our obligations to our pets may vary, of course, depending upon the degree to
which we make them dependent upon us. A person who adopts a cat and keeps
it in his or her city apartment is wholly responsible for its care; a farmer who
adopts a barn cat may need only provide it with water on hot summer days and
access to a warm sleeping place on cold winter nights. The general point is
this: to the extent that we make animals dependent upon us, we have moral
obligations to care for them. (Engster, 2006: 528)

Applying the above to a donation agreement concerning an animal,
first of all, it is the donor — the one who decided the fate of the animal —
who is under the initial obligation to care for the animal. The hitherto
accepted legal approach, however, sees a shift in the burden of responsi-
bility to the recipient upon acceptance of the “gift”. In the case of a sur-
prise gift, even if the recipient gives the animal affection and respect,
they may be completely unprepared for the organisational issues, com-
mitment and, above all, responsibility of the burden that has been
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forced upon them. Traditionally, a gift giver is not associated with fur-
ther responsibility for the gift once given, but in the case of animals —
the fact that someone has to be responsible becomes paramount. The
recipient may not know what kind of obligations they are assuming
(especially when a written form of contract is not obligatory) and what
obligations begin to bind them ex lege, by operation of law upon accept-
ing the gift. In cases where the donation agreement is not concluded in
writing and is deemed to be effective upon the “gift” being accepted,
there is not even the potential articulation of the care needs and actions
that comes with the gift.

The contractual approach, therefore, treats the “object” of the con-
tract as a generalized other, rather than a specific other. Useful here is
the reference to the phase of care distinguished by Joan Tronto, which
illustrates the complexity of the caring experience that can be directed
toward animals and which, given over to the pattern of operation of tra-
ditional contract law, is not allowed to resound:

1. Caring about: means increasing awareness and attentiveness to
the need to care for a specific other: “requires listening to articu-
lated needs, recognizing un-spoken needs, distinguishing among
and deciding which needs to care about” (Tronto, 1998: 16);

2. Caring for: means the phase in which one assumes responsibility
for meeting the identified needs of another;

3. Caregiving: means specific caring actions; it includes knowledge
of how to care for, how to meet the needs of a specific other;

4. Cure receiving: the phase in which there is a response to a received
concern, depending on its quality (Tronto, 1998: 16-17).

As Michael Slote (2007: 10-11) points out, caring implies the general
moral attitude of an individual and is not limited to the circle of loved
ones. This does not change the fact that it is more easily achieved in
close relationships and situations that remain a matter of choice for
individuals. As an aside, it can be noted here that the donation of an
animal most often does not occur in an anonymous relationship. As a
rule, it will be a specific, personal relationship motivated by certain
emotions and feelings, as well as by the history of the relationship in
question. Situations of sharing care over an animal among different
family members (for example in case where adult children take over the
care of an animal from their elderly parents) will always exist and as
long as animals constitute the objects of obligations, it has to be based
on legal foundations — also for the animal himself. Hence, gift-giving —
especially between close family members — is customarily deformalised
and individuals do not think about this kind of situation in a contractu-
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al context (e.g. rights and obligations). In turn, the contract helps
emphasise the needs of the animal in such an informal context, includ-
ing responsibility for their fate, which cannot be left only to the dynam-
ics of the family’s daily life.

While the situation where the gifted animal has a chance to become
an actual member of a particular family is generally considered posi-
tive, it is also true that relationships have their dynamics and potential.
Regarding human-animal bonds, these dynamics become transparent
enough to be referred to as “flexibility”, which in turn can have a dispa-
rate impact on animal well-being. Therefore, since there is a risk that
an animal may constitute an “unwanted” gift, returned afterward to a
shelter or abandoned, this only constitutes a reason not to treat animals
as gifts. This negates the existence of a relationship and responsibility
in the human-animal relationship — de facto confirming the treatment
of animals as things.

5. Conclusions

In short, a donation contract does not create a situation that would have
a protective meaning — either for the animal or its new owner (who
might not be aware of the connected obligations). In the event of a con-
tract failure and a violation of the animal’s rights, the “loser” of the
whole situation is the animal. Still, it is not a problem about the type
of contract chosen to transfer the ownership, but the current position of
animals in the law, which combines any transfer of ownership of an ani-
mal with the risk of aggravation of their living conditions. Therefore,
the authors believe that there is no reason to demonise a formal dona-
tion agreement having an animal as its object. On the contrary, donat-
ing an animal seems to give the donor more possibilities to counteract
animal maltreatment after transferring the ownership than any other
contract (e.g. by the possibility to revoke a donation).

For this reason — until the legal status of animals changes, by mak-
ing them subjects rather than objects of law, which the authors believe
that is just a matter of time — in the current situation, in order to pro-
tect animals, a donation contract must never be a surprise, must be con-
cluded in writing and must set out all of the care-giving obligations of
an animal’s owner and the consequences of violating them.

Namely, creating a written contract when donating an animal, pro-
viding care for the animal’s interest may constitute an expression of
taking care for their fate. Under the freedom of contract principle, indi-
viduals can make appropriate modifications to the traditional donation
contract to make it a useful tool for securing animal welfare. Therefore,
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what seems to be most important in the case of donating a pet — it must
never be a surprise. Namely, whereas the transfer of ownership of an
animal may be gratuitous, acceptance of the donation should always be
a conscious and responsible decision. The contract allows the parties to
emphasise their responsibilities, including articulating the legitimate
needs of the animal, for example: a well-balanced and appropriate diet;
a suitable environment with space to move around; regular visits to the
vet; a lifelong financial commitment; time to socialise, train and play
with a pet; and an acceptance that there may be an impact on the new
owner’s lifestyle.

Therefore, although there are still issues that even concluding an
agreement in writing does not solve, it would be desirable for any trans-
fer of an animal as a gift to be accompanied by a written agreement. In
the case of a donation, the absence of a contractual, but strictly custom-
ary character of the transfer of a gift, results in a dilution of responsibil-
ity, meaning that no one feels obliged to act to ensure the welfare of the
animal. Still, as we have emphasised, it is not an obligation that, in our
view, is incumbent on the recipient, but on the donor. A more even dis-
tribution of responsibility between the parties to such an agreement can
have a positive impact on the care of the animal. Additionally, although
this requires empirical verification, it is very possible that setting high-
er formal standards for acquiring animals may reduce the scale of the
practice of treating animals as gifts and will constitute a step forward
to removing animals from the group of objects of law.
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