
Notes upon Sir John Fortefcm
Knight, Lord Chief Juftice

of England.
De ¡ahUIkí legum Angiia-

Ai ChV. III.
jf

JK 1 Queftionlefs ha¿JL meant the author of the little book
4 ^ De captfisiY>^t in feme latine editi¬

ons at the end of 's works
with fome other ridiculoufly attributed to Ari-
fiotle. There arc, who think it to be done by

I AlfharAhus, others by Avempace, others by
. Procius. It was turn'd out of Hebrew into
j Latine, but is not extant in Ariflotles language.
, It's ancient, but clearly beneath the age of
» Arijlotie. Intropoftt. I. The fubflance is ofwhat he cites.

, Ad



i Nofex upon Foïtefcüe, ,

í
Ad CAP. VIII.

2-, A Pfrenticios·,~\ From Apprendre'^ i. to
jfjL'í<ír»fComes Apprentice de la ley 5 which

will denote as much zs Difcipulpu, applied'by
fufiittian to fomewhat a like degree in bis law.
For after he had reckon'd his Dapondii or Jh-
fiiniani novi ( that is , ftudents of two years
Handing ) his Papinimifls ( ftudents of three
years} his Lyt<s Cthofe of four years ) and his
prolyta C^ot them of five} to whom the reading'
of the whole couife of that law and árráblel
undetftanding was imputed ; he then, compre¬
hending ths prolyra, and the reft labouring to .

that degree, addes; Dijcipnli igitur kmnibtu
eis legitimis arcanis referatis, nihil habeagt ah
fconditum, but that they might afterward bs
fufiitiafatellites&jiidiciorftm optimi tarn ath.
let£qnam gul·ernatores·) in omni loco i¿vo<pneft i
ikes. So he vvrites C.tit. de veteri jure enact, /.f
I.Deo aaBore. Seâ.é. Theancienteftmention 1
ofan Apprentice in this fence which our pub- '
lifht books have, is in I Ed.^.fol.lT.a.pU'^. But i
in the monuments of Parliament of 20 Ed.lr
extant in theTovver,this teftimony is of thenn*
De Attarnatis cr Apprenticiis, D. Rex in- '
janxit Johanni de Mettingham & fociis futí)
eptiodipftper eorm difcretmes provideant & or-)

É
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J:^otes upon Foxteícue. 5,

dinent certum mmerum de ^mühet comïtata de
mtliorihus & ¡egaliorihpu & lihenúm addifcén-
tibtU'ifecmdti'm quod intellexerint qnod Ctíriet
fuá & pofulo de regne meliw valere foterit &
maim commodum fuerity & qnod ipfi quos ad hoc
elegerint Curiamfequantur^&alii non. Etvi~
detur Regi & ejm confito quod fepties-viginti
fupicere poterinti 8íC. Apponant tamcn prttfati
Jfijliciarii phres Ji viderint ejfe faciendum vel
numerum anticipent, & de alik remanentil·iu
at fecundum difcretionem Jufiiciarionm. Men¬
tion is of them alio in Fleta lib. 2,cap.'yj.ï'üicíoi
that of 20 Ed. I. is ttanfcrib'd in the Epiflle of
the 9'. reports, where more is out of antiquity
touching thefe Apprentices. The name was
ufed for Praftifers, and Apprenticii ad Barros,
areBarrifters in the ridiculous verfes of An¬
dreu; Horn, beiore his Mirrour aux Jujîices :
Thefe are they,

Hanc lequm ft quk vult mira tueri,
Perlegat, ó'f piens ft vult orator haberi ;
Hoe Apprenticiis ad Barros ehore munm,

Gratum yiridicts utile mittit opus
Horn mihi cognomen, Andreas efi mihi nemen. -,

. This Horn lived about £rf'.2.His certain age
I yet know not. The verfes I tranfcrib'd out
of an ancient copy of him, exrant in Bennet

Col-
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4 Noies upo» Forteícue.
Colledge Library in Camhidge, and written, as
itfeems by the hand, about Ed». 3. or Rich.
the féconds time.

5* Propria ore nallus Regum AnglU·'^ Yet
certainly the Kings themlclves often fat in
Court (in the Kings Bench) and in the rolls of
Charters under King John and the time near
him, often occur grants that fuch or fuch En-
glifh fhould not be impleaded or put to anfwer
niJicoram nobis vtl capitals juflitia noflra, and
to Normanst nifi coram nobis vel capitali fenefcal-
¡0 noflro. For example, in Rot, Chart, i. Reg.
Joh. Chart.\f\. memb.28.the King gives to one
Jacob a Jew of London and a Prieft of the Jews, j
preshyteratum omnium Judaorum totius Anglia
for life, and the patent hath in it, prohibemus
etiam ne de aliquo adJe pertinente ponatur in pla-
citam nifs coram nobis aut coram capitali Juflitia
nofira fient Charta Regis Richardi fratris met
teftatur. Here coram capitali Jufiitia is divided
from coram Rege ; the laft fignifying before the
Kings perfon, although now pleas held in the 1
Kings Bench before the fucceflfor of the Capl·
talis jufiitia, are entred coram Rege, and fome
rolls C as of 44 Hen. 3. ) have pUcita coram |
Domino Rege de Tempore Hugonis Bigod Jufii'
tiarii Anglia , and alfo in the fame bundle,
Placita coram Hugone le Bigod Jufiitiario An¬
glia. And BraCion lib.'^. trail, de A^ionibus

cap.
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îiotes up0n Fortefcue. 5
caf. 5. ¡i aSliones criminales Jtnt·, in curia Domh
ni Regis debent terminan, & hoc coram ipfo Rege
fi tangant perfonam fuam : and in 2 Ed, 4. tbs
King fat in perfon.

Ad CAP. xiir.

4# Ç^Cotiamy qua ei quondam ut ducatus ] OfO that matter fee Guil. Malmesharienf. de
gefi' reg. ¡ib,2. caf,6.Roger. de Hovenden fot.311.
b' & 377' "* ^ 4^' * Mutth. Paris fub an„
1101072.^117$. & 2iit^.fag. 208. 872. &
Ïl2t{.fub anno 125Matth.Weflmonafierienf^
fub anno I0$4.and what he hath with Thomas
of Walfingham fub anno I290. & feqq, and
Edward Hall in his Henry 8. out ofold monu¬
ments, alfo Walfingham fag' 85. I??- & I71.
Edit. Francofurt, and Florence of Worcefier
and Henry of Huntingdon where they fpeak of
King Athelefian, and authority enough will ap¬
pear againft what Buqhanan writes in lib. 6, &
8. Rerum Scoticarum, touching the Eng/ifli
Empire. For authorities in law of the fame
thing, fee 11 Edw. 3. tit 75?!ef 473. 39 Edw. g.
fol. 3S, & 36.42 Edw. 3. fol. 2. b. 13 Hen. 4.
Broo\tit. appeal I$3.6 Rich. 2. tit. pjûtetti»
on46.8 Rich. 2. tit. Continual claim 13. 13
Eliz.ib. Dyer fol,7,01^, a. Rot. Parliament. 21 Ed.
1. in Arce London, fol. $i. & befide di¬

vers
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6 Notes upon Fortefcue.
vers originals of matters of that Nation yet
remaining in the Treafuries of Records. Nei¬
ther is that of Godfrey of Maltnesbury unne-
ceffary to be here remembered. He relates
that "uhtnWilliam 11« vvas offended with Mah
colmwx. of Scotland, that he would not fe.
cmdum judicium Baronum fuorum in curia fun
reliitudinem Rigihns Anglorum facert t the
Scottifli King, id agere nifl in regnorum fuorum
confiniis ubi reges Seotorum trant foliti reSttw
dinem facere regibm Anglorum, & fecundum
judicium primatum utriufque regni nulla modo
voluit, & fic impacati ad invicem di/cejf(runt.
He places this in 7 Willielmi 2. When this God¬
frey lived I know not, his Annals begin with
the Saxons,and end in 29 Hen.x. He hath much
ofNorthernmatters,and the fame that is in Roger
oiHoveden often, and this very paflage alfo is
in Hoveden, pag. 26$.

Ad CAP, XVII.

5« A Regum~\ But queftionlefs the
JljL Saxons made a mixture of theBrhifh

cuftomes with their own ; the Danes with.old
Britifh, the Saxon and their own j and the
Normans the like. The old laws Of the Saxons
mention the Danifh (SDanelage) the Mercian
law ( ^etcenlage i and the Weflfaxon lajv

(»ft=



JVtfíe/Fortefcue.
i'et (©eftfajtonlage) of which aifo feme Coun-
ei- ties were governed by one, fome by another,
le- All thefe being confidered by WiUimm i • com¬
tes paring them with the laws of Norway ( which
W- he moil of all affeffed, mainly, as I think , be-
fc' cáufe by them a Baftard of a Concubine, as

himfelf was, had equal inheritance with the
:he moft legitimate fon. You may fee for it Re¿er
ftm de Htveitnfol. €^425.} he qua/dam r(~
ta- jrohavit ( as the words of GervAfe of Tilbnr
am r;>in his Dialogue ScaccArio are) qaafdAm
^do Antem Afprolans ilUs tranfntArinoi Neuflrire lt~
m, j ges e¡}t£ ad regni -facem tuendam efficacifjtma vi-
od- I delantw-, adjecit j but fo indeed, that fucb as he
ith ! in writing allowed, are, by a denomination,
icfi from the greater parr, called, bona & adprehats
rjr antiqmt regni legesthy Matth. Parti in his Mf.
(is life of Fretheriqae, Abbot of Albons\ and

leges Edwardi Regie qua prins inventa funt Ó"
confiituta in tempore Adgari avi fui y hy Roger
oiHoveden » and leges aquijjïmi Regis Edwardit
by IngulphtU) Abbot of Cropland, who lived

he under the Conqueror, and brought a copy of
ifh them from Lonhn to his Abby, as he remem-
)ld bers in his printed ftory. And in a Mf. co-
he py, communicated to me, amongft divers 0-
I»; ther, by that living Treafure of Antiquity and
•an moft exquifite monuments, my noble and much
nv deferving friend Sic Robert Cotton, and coor
Ii= tinned

i



8 Notes upúuFoïtQfcüií.
tinued by Peter of Blots, after that which is in
the print, fucceed thofe laws ofWiUUm i. there
fpokenof with this title m broken French, Ctj
rent fcisi ? lea Culiumeaqut It isepa William
grantaft a lut le pupie tie (Angleterre ap?Eî
la conqueñ De la terre ice Ira meifmea que
le îaepa Edward fun (Aofín tint beùant lui
Ceo eft a fabotr, pata a fant (Agglire,&c,
the context of them throughoat being mucfi
corrupted. They were you fee called S.
Edwards laws, and to this day, are. Bui
clearly, divers Norman cuflomes were in pra-
¿lice firft mixt with them, and to thefe times
continue -, as fucceeding ages, fo new Nationsj
C coming in by a Conqueft, although mixt vvitlii
a title, as of the Norman Conqueror, is to be
affirmed ) bring always fome alteration, Bj
this well confidered, That of the laws of this
realm being never changed will be better ur.'
derftood.
6. Et maxime Romani'\ Underftanding not

this neither otherwife, but that the Romansh^
their laws in fuch parts of this land, is they'
had theirmod civil government in. I mean in
Colonies hither deduced. For every Colonv
was but as an image of the mother City, witi
like holy rites, like Courts, Laws, Temples,
places of publick commerce, and for the moll
part with DnHmviri in ftead of Confuís, andtjEdilfi



Noies upû» Fortefcue. 9
ty£di!es and Decnriones in lieu of a Senate ;

and it is clear that divers Colonies from Rome
were in Britain-, as ac Cnmalodunum ^ now
Maldon in Ejfex) that was deduced to hefab/i-
dim advsrfm rebelles Çis Tacitus ÜyS ) ér im~
buendis fociù ad officia legum- And an old in-
fcriptioiï remembers one Aurelias Bajfas to be
Cenfitor dvium Romamrum Colonia v.^ricen-
fsqua efl in Britannia Camalodunum. At Tork.
was alfo a Colony, an old piece of money of
SíVtruSfthüí,

COL.EBORACUM, LEG.VI.VICTRIX.

Another infcriptioii is juftifying the fame in
Cmdenj fag. ^72. although Aurelias ViUor
calls it Municifium in his life of Stverus. Like-
Wife one was at c'¿í/?fr,anciently called Diva-
na, Deva, or Devuana (aswe fee in Ptolomy and
Antoninus ) from the River Dee, witnefs an old
coin oí Septimius Getathis infcribed.

COL.DIVANA.LBG.XX.VICTRIX.

And a fragment of a ftone in Bathes walls hath

DEC. COLONIiE GLEV. VIXIT.
ANN. LXXXVL

GUvy

k



to Forteícüe.
Glevt is Gloct^cr-, as the moft learned CUren-
titu Camden teaches. Some think Co'chefier
had a Colony too. But here arc enough to
fliew, that the laws of Rome were ufed in Bri~
tain, AS in other places Where the Romans con¬
quered. Seneca ad AlUnam cap- J. Hie déniai
popu/uá Colonias in omnes provincias mifit,nbi-
cmqae vicit Romanus habitat : and Gildas of
this land,»fl» Britannia fed Romania eenfehatur-
So one anciently fpeaking to Mars, Romulus,
and Claudine ( under whom the firft Colonies
were deduced hither ) in Cataleü- vet. Poet-lib-
I-tit. 7- j
Cernitis ignotos Latia fub lege Britannos-
After Claudius, the Britons began to learn

the arts, to exceed the Gaules in wit and
learning, and they that at firft did Linguam Ro-
manam ahnuere ( as Tacitus fpeaks in the life of
Agrícola ) did at length elocjuentiam concupijct'
re- Inde etiam ( fays he ) habitus nofiri honor
& fresjuens toga i paulatim^ue difceffum ad dt'
linimenta vitiorum porticus & Balnea^ convi- i
viorum elegantiam > id^ue apud imperitos huma-
tiitas vocabatur, cum pars fervitutis effet : and
this isfpokenof natural Britons» not Colonies.
They affefted, we fee,Roman language,Rhéto¬
rique, Roman habit, Roman picafures, diet, andthe
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the like. Neither needed T'rfnVa» to feave men¬
tioned their afFeí^ing the laws of i?awfj when

) they were fubjefl: to them as a conquered peo¬
ple. And no doubt is, but they that imitated
their Conquerors, and neighbour Colonies in

j the reft, were not backward in effeâing thofe
laws, for which the languages and rhétorique

f were moft ufefuU Juvenal fpeaking of GahIí
which he calls in Satyr. 7.—^ nmrmU Cau^

I ^dicorantf faies in Satyr. 15.
I

, Gallia CaHfidicos docuitfacunda Bfitannosy
I De condHcerido loejuitur ]am rhctore Thttli.
i The eafier might the ufe and ftudy of the
laws of Rmt oe received here » after this

1 Claudias his conqueft ^ in regard that thofe
1 which before and m ancient time had the de¬

termining of conttoverfies, and the learning
f of that kind in their handsj were by him for*

bidden to ufe any longer their Religion, for
which they were moft of all reverenced and
regarded } I mean the Druides ; and when
their holy rites were prohibited by the Empe*
tor^ it's likely enough that the Nations govetn-

i ed by them in point of law ( as the (7á«/« and
Britons wefe) grew regatdlefs^ át leáft remain¬
ed nothing fo refpeftful of them as before, and

I fo became prone to receive the laws oíRome
C 2 which



■v.-*

12 Notes upon Forteicue.
which had both conquet'd them, and alfo ta¬
ken away the reverence before given to the cit
Druides. That the Druides before Claudius tha
were the Lawyers and determin'd contiover- tri!
fies I. Cajar is witnefs /¿¿.5.and 6. de bella Gal- a J
licot compared with the Catholique opinion in jlat
antiquity of an identity (at leaft in their office, Fo
aólions and learning) in Gaul and Britain.Thst tha
Claudius took away their Religion, Sueton is anc
author in his life, cap. 25. Druidarum religió- fue
netn apud Gallos dira imatanitatû, & tamum hav
civ:bus fub Augufto interdi¿lam, penitus aholt- ^
vit' With him agrees Seneca in his Apocolocyn- ¡
tofis. It may well enough be imagin'd, that I w,
the taking it away in Gaule extended to Bri- ' «fe
tain which was both the nurfery of it, and mo- "Pt
ther too, as Julius Cafar writes. If onely to ¿ti
Gaule ; yet it's probable enough that the l^in
Druides in Britain could not but fuffer by it, at ed
leaf! in reputation. For that of Pliny nat.hifl. CC
lib. 30. cap. I. Tiberii Cafaris principatus fuflu- ( ^
lit Druidas GaSorurn i it's to be referr'd onely we
to as Li^/î«r well takes it in Cowwíwí. 4// oft
Tacit. Annal 12. num. 98. and in fuch fenfe 1 "ar
as Sueton fpeaks of Auguflus bis forbidding 1
them tantum clvibus. And indeed, although ^ti
after Claudius, mention be in Tacitus, Lam- ¡
fridius, and V"opifcus of them, yet fliall you |
not find any fign of their legal Power extant i Wl

either fpc



Notes upon Fortefcue. 13
either in thofe, or in Ammiams MurceHinus
that fpecially remembers them, bi;t onely at¬tributes a fludy of the myfleries of nature and
a Pythagorical learning to them, under Coa-
flantins and Julim, as you fee in his 15. boolr.
For the matter ofColonies before fpoken of,he
that defires accurate inftiudlion of their nature
and particular rights, may fee, befides what
fuch as writing of the State univetfally
have of it, Liff- de Magnit.Romana I. I. c. 6.^
Marc, yilfer /. 2. Antif^.Augafix F'indelicornrn.
J. Leges Civiles in quantum Romanorum in-

vntratee funt.'] The antiquity which he means
ofour Laws before the Civil of Rome, is onely
upon thefe conditions. Firft that the ftory of
irme be to be credited, and then that the fame
kind of law and policy hath ever fince concinit-
edin Britain. That flory fuppofes him here
CGC. years and more before Rome built. But
( With no difparagement to our common laws)
we have no teftimony touching the inhabitants
of the Ifle before Julius Cafar, nor any of the
name of it till in Greeks, r\ot tillLacri-
t'm 'm Latine. Polybias lib. J. fpeaks of the
Britifh liles, and Lucretius lib. 6. hath Cœlum
Britannum. Neither is the book de Mundo
attributed to Arijiotle of like age with the
falfely fuppofed author. In that, Albion is
fpoken of, but Tolybius was before that was

C 3 H



14 Notesufonfotttícue.
fpoken, if I deceive not my felf. All teflimo-
ny of latter time, made of that which lor,g
fince muft be, if at all it were, is much to
be fufpefted. And though the Bards knew di¬
vers things by tradition, which they onely
fung, and fo a fpecious argument is made ufu-
ally for that common llory, becaufe they ihng
it, yet I fee not why any, but one that is too
prodigal of his faith, ihould believe it more
then Poetical flory, which is all one ( for the
moft part ) with a fiétion. For what were
Bards but fuch as fung the praifes of old fup-
pofed Heroes zx. their pleafure ? As Atheam
and Marcellinsa of them, and, for latter au¬
thority, you may fee in Leg. Hoveeli. Dha. caf.
25. That the chiefefl dignity amongft them was
the J0enfeert of the country, whofe place was
of great eminency before others in the Welih
Court, & his office Cwhen the King was pleafed
to hear any fongs ) was Dho Carmina^ fcilicet «-
mm de DeOfalternm de regibus, iu interiore farte
4uU decantare. Nor he ner the reft were
bound to truth of $tory, but free to ufe in"
vention, which they did in making a founder
of the Britifh name out of a community of
found, 'Twas as eafie to fetch Brnte out of
Brutanie, as it its often called, as it hath been
to make Fraudo out of Francia or Franci,Hif-
faniu or fii/pajne out of H\fpania, Scota out
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ofScotU^ AngtU for a queen out of Anglia^
Bato out of Batavia, Jtaltu out of Ita/ia, and
divers fuch, which ate all meer fiátions or im-
poftures. Scarce indeed is there a Nation in
Empty whofe dedudfion from a like name of
the mil author, is of fufficient credit. All
teftimonies any thing near the fuppofed time of
thofe firft authors being loll. This writer
Hands on Brutes arrival, and fpeaks of it Cap.
XIII. Yet if that would make fo much for this
fide of antiquity of our laws, much more is to
be had from the ancient and true origination
of thewhich is from and his Po-
ilerity. See Camden, and in the Gree\ Scalege-
ran Chronicle of Eufehius, the Britifh Ifles,
with all theWell, are given by Noah's laft vvill
and Teilament to Japhet ; But fo is Italy too,
and the reft of Europe. This way, might an
equally ftrong argument be fot the like anti¬
quity of both laws, of thofe of Italy and Bri¬
tain. And it would be fuch a one as this au¬
thor ufes jfrom Brute. For queftionlefs, if
Japhet and his pofterity poffeft thefe parts of
Europe ( as they did ) their Government was
not without laws. But in truth, and to fpeak
without perverfe affedlation, all laws in gene¬
ral are originally equally ancient. All were
grounded upon nature, and no Nation was,
that out of it took not. their grounds ; and

C 4 ,na-
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nature being the fame in all, the beginning of
all laws muft be the fame. As foon as /w
ly was peopled, this beginning of laws was
there, and upon it was grounded the Roman
laws, which could not have that diiliiift name
indeed till Rome was built, .yet remained al¬
ways that they were at firft, faving that ad¬ditions and intetprccations, in fucceeding agesincreafed, and fomewhat altered them, by
making a Determinatio jnris naturalü, which
is nothing but the Civil hare of any Nation.
For although the law of nature be truely laid
Immutable, yet its as true that its limitable,
and limited law of nature is the law now ufed
in every State, All the fame may be affirmedofour Britifh laws, or EngHfk, or other what-foever. But the divers opinions of interpre¬
ters proceeding from the weaknefs of mans

reafon, and the feveral conveniències of di¬
vers States, have made thofe limitations, which
the law of Nature hath fuffered, very diflperent.And hence is it, that thofe cuftoms which have
come all out of one fountain, Nature-, thus va¬
ry from and crofs one another in feveral Comr
monwealths. Had the Britons received the
ten or twelve Talles from Greece in
Rome was, as Livy faies, in immenfo aliarumfuper alias acervatarum legttm cumulo , ^ons om-
pkfMici frivatique juris) cleerly the inter-

pre-
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of pretations and additions which by this time

would have been put to them here, mufl not
be thought on as if they would have fell out
like the body of the Rsman Civil law. Divers
Nations, as divers men, have their divers col-
leétions and inferences, and fo make their di-

1- vers laws te grow to what they arc, out of one
s and the fame root. Infinite laws we have now
>y that wete not thought on D. years fince. Then
h were many that D. years before had no being,
1. and lefs time forward always produced divers
d j new J the beginning of all here being in theI firft peopling of the land, when men by na-
d I ture being civil creatures grew to plant a com-
d mon fociety. This rationally confidered,
■- I might end that obvious queftion of thofe,
-

; which would fay fomething againft the laws
s i of England if they could. 'Tis their trivial

demand , When and horn began your common
ti Uks ? Queifionlcfs its fitteft anfwered by af¬

firming, when and in like kind as the laws of
: all other States, that is, when there vcae fir/i a

State in that land, which. the common law now

imrm : then were natural laws limited for the
: conveniency of civil fociety here, and thofe
1 ( limitations have been from thence, increafed,

> altered , interpreted , and brought to what
now they are i although perhaps ( faving the

■ j meerlyimmutablepart of nature ) now, in re.
gard
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gard of their fitft being, they are not othei* jj
wife then the ihip, that by often mending had
no piece of the fitft materials, or as the houfe
that's fo often repaired, ut nihil ex prifiina tha-
terufnperfity which yet (by the Civil law) is 1,^,
to be accounted the fame ftill, as we fee in t, jg,
tit' Áe legat. I./. 6$. fi ita Se5í. 2. Little then (^j
follows in point of honor or excellency fpeci-
ally to be attributed to the laws of a Nation
in general, by an argument thus drawn from
difference of antiquity» which in fubftanceis hy

. alike in all. Neither are lawsthustobe com-| Sc
par'd. Thofe which beft fit theftate wherein|
they are, clearly deferve the name of the bell) gj
laws. And none are beft or worft but fecm-
dam <juid. But upon this ground more to ttie
purpofe might have been faid for the Englijh thi
common laws, compared with the civil ol ifi
Rome, For it appears that the Emperors from yf
Jafiinian, who died in D. LXV. of until
Lothartheii. in ths year CID. C. XXV. ft pa
negleâed the body of the Civil law ( whidi
now againft an exprefs Conftitution of juftin''' cl
an, commanding that it ifiould not be readj jp
nor taught in any place faving Rome y Berfinh^ tii
and Conflantinopley is profeft in every Univef [jg
fity) that all that time none ever profeft it'
But when Lothar took Amalfi, he there found i ¿
an old copy of the Pandeüs, or Digefis, which

as
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asa precious monument be gavetheP</«»j(by
reafon whereof ic was called Litera Pifana)
from whom it hath been fince tranflated to

Florencef where in the Dukes Palace it is never
brought forth but with Torch-light, and other
reverence. Under that Lothar , began the
Civil law to be profeft nBohgna., and Irnevy or
Werner ( fome call him ) firil made Gloifes
on it about the beginning oi Frederiqne Barba-
rojfa in CID. C. L. of Chrift, and Bologna was
by Lothar eonflituted to be Legum & Jnrit
Schola ma & fola. And this was the firft time
and place of profefTron of it in the Weftern
Empire. You may fee Odofrednm apud Sigoni'
m de regno Italia lib. \ Paul. Meruh
Cofmogr. part. 2. lib. c^.cap, 23, Why were
they fo neglefted near DC. years in the Empire,
if their excellency wetefo beyond others, as is
ufually faid by many, that to the purpofe,
know nothing of either them or ours? This
part of ftory of them I have noted elfewhere
in the Preface to the Titles of Honour' And
clearly you fee the profcfliion of them is not fo
ancient in the Weflern Empire, as the lateñof
time, to which fome moft ignorantly refer the
beginning of the common law j I mean as the
Norman William, who arrived in the year

^ ClD. LXVI. I think not, that good difcretion
pan, out of any of this or the like add much

honor
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honov to, or cietraét from either Common ot
Civil law ; yet its fit to be .xemembred m an- of
Iwer of fuch as ignorantiy fetch a reafon out ^
of the antiquity of the profelfion of the one.

8. But fome trials by our law have
X alio Witnefles vvithouta Jury : as of

the life and death of the Husband in Dorter,
and in Cut in vitn- Examples thereof are in

or

ne

mt
As if the profelfion begun under Lothar, and (g,

neifince thus continued, were not meerly new,
and not a continuance of what was in ufe under pj.,
Jufiinian. But hereof too much, jjg
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Ai CAP. xxr.
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BraSon lib. 4. traS. 6. caf^ 2 Ed' 2. tit, \
a^
U (

tit
tor

in»

%ïíàl 46. 8 Ed. 2, eod. tit. 9$. 9 h'
îuhgement 231. 2 ElÍK.ab. Dyer foi. 185. a.
and in 13 Eiii:,ah. Dy.fol, 301. a. in Error by
an infant to a reverie fine, both infpedlion and
the teftimony of four witnefles concur to
prove his infancy, and in 26 Ed.'^.fol.'jo. a,
pi. 6. a death in Bretagne, is faid, (fiall be tried j
by proofs. But all this is of iflues which pro- ;
perly have no vifne, whence a Jury may be.
The courfe of Declarations alfo at this day
iliew, that witnefles were refpeflied in the be¬
ginning of every action. The conclufion is
always Et inde praducit feüm. Which ¡tüo

or

/'¿i,
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or Juiti in law-language, is nothing but wit-nerfes to prove his aâion, as in the Courts
of writs of Right they were wont to declare,
& hoc paratas fam probare per hanc libérant ho-
minem meant A. B. & Ji quid) &c. which was a
tender of Battel, as the other is of fait or wit-
neffes. See Glanvillib. 2, cap. 5, And thofe
proofs of the death of the husbahd in dower
are called fecfa by Brablon foi. 302. a. and in
Nov. Narrat, fuít 9 liarratgn bon is onely fe~Qa ^ difrationatio bona) i. good proof to main¬
tain the count. In ancient time this fuit, or
witneifes were examined before any other
ifflie, as in l8 Hen. 3« Coram Rege apod Wind-fore rot. 13* indorf. in Turr. Lond. In a Reeor-
iire loquelam that was in the Biíl·iop of Salif-krits court at Sannings, the aéfion being for
a Mare, by Waik/in de Stok, againft William de
k Gailhallc) the entry is, Et Willielmas produ-cit feftam faam & ipfi quos prodaxit per fe dif-eirdantes fant in malt is , in tempore, &in aiiis circamflantiiS) quia quidam dicant qaod

] tjuadam eqaa mater ipfas pallani empta fait 9' &c. quidam dicant, &c. Et Waikeliraus pro-
I hcit fedtam ^qai concsrdati fant in omnibus &
}tT omnia & dicant omnes quos ipfi prodacit perfly Sec* The proofs of both fides are called
Jilia. It was either this or fome like cafe, that' Shard intended in 17 Ed. 3. fol, ^^.b. iojohn

Warreins
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Warreins die, fpeaking of a Jufticc that ex- tbf
amined the fuir, and it appears there that un- j-o,
ócrEd. 3. the tendering of fuit or proofs was Nt
become onely formal, as at this day, like
the plegii de frofe<juendo' But in HilU 44 he
Hen. 3» Coram Rogero de Thurkflby (¿r fociis Co
futsjnliitiaritsde Banco Rot. \6'in dor/o. One the
Gilbert brought a Keplevin againftlrFiV- wit
Ham le Fouler^taá the defendant pleads non ce- ceû
f iti Sic. Et hoe offert defendere contra ipfm ma
dr k&Ava fuam ficut Cnria confideraverit. cejj
qui* pradiüue Gilhertus nullam fei^am producit
verftti prndiblttm Willielmtm, confideratum í]¡
qutd preediElxs Willielmiu e*t indt fine die, é
Gilberttti in mijericordia» See ad cap.

can

art

(Ht,

tac
lomit, that in £«¿/íy?>írií anciently, in ^N*- nat

ontiv» bahendo, in proving a deed denied, and fucil[
like, witneíTes by the common laware required' %
as the fpecial trial. ' Sat

cou

M CAP. XXIV, difl
frai

9» XT7*Apentagia.^ In Eihelreds laws,wbicll, ivhi
W the Abbot: John Brampton hath in », togi

Ms. lloty, cap. 4. Habeantur placita in firtg*^^ \ he
Wapentakis, ut excant feniores la. thayni é : Wa
pretpifms cum eis & jurent fuper fanblaaritmi firfl
quod eis dabitnr in manus quod neminem innoctn-
tern velint accufare vti n^xium concelare. Andthe
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Notes ttpon Fortefcue. o 3
the laws called the Co»f#/flrí, f/îp. 3?. fay that
Torkcfhirtf Lincoln^Nottingbami Leyceftcrt and
Nirtbampton^ call that Wapentachiiim ¡¡nod
AngU vo€ant Hundredum & nen fine eaufia» Foi
he that was pnefeSne U^apentachii > or high
Conftable of the Wapentach, came amongft
them at the Hundred ot Wapentach court, and
with regaidful entertainment, they all cum lan~
ctis finit ipfitnt hafiam tangehant^ & ita fie confir-
mabant per contaííum armorum^ pace palam cen-
cefit' Anglice ». (fó fay thofc laws) arma vo-
cantur Sila^pun, & taccare confirmare ^ quafi
emorum confirmation vel ut magis 'xPreffi? Je-eondum linguam Anglicam dkamus, ttl^ptn-
tSC armorum taSlns efi» dlSRatCpUll «• arma fio-
nat, tac taüus efi. Doubclefs this dedaòti-
on of the name favours of the truth. For a-
mongft the old Germans (ye\izncQ. ont Anglo*
Saxons came ) that ufed to meet armed in their
courts, when any one had fpoken, if he were
difliked , fremitu afpernahantur , if liked ,
frameat concutiehant C ^s Tacitus witnefles)
which well includes this touching or flriking
together of weapons. Honorat¡¡¡imum ( faiesbo ) afifienfiut Genus efi, armis laudare. The
Wapentakes, Hundreds, and Counties were
firft inftituted by K. Alfred, about the year
DCCC. LXXX. Of him, Ingulphus
Tetfus Anglia pagos & provincias inCemitatsa

pri-
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primus einn'mm CommHt(.vk, Comitatas in Ceh-
turiasy id i/?, Hundredas,& in Décimas, id eji,
Titbingai divijit. See alfo Malmeshnrienf. di
gtfi-' reg. lib. 2. CAp' 4.

10. fíüívS' ] ViUa ¡C ViUata de Norwich de
Wallingford and the like are in old Rolls, vvhicti
alfo fometime call like places, and the fame,
Burgi or CivitAtes. And the city of Chiche',
fier is Vtllata de Cicefiria in Itin* Suffex 47
Hen,^srot.2^. in dorfo' And there rot.
gas de Hoxihzm venit per XII. VtlU de BreiH-
bre venit per 12. Filla de Shoreham venit per
X11. yet BrAmber and Shoreham are Boroughs
as Well as Horfiam- Parliamentary Boroughs,
But alfo^of. 38. is Burgas de Seford venit per*
XII. which is no Parliamentary Borough. The
reft all which now fend Burgeffes to parliament
iti Suffex, iS Lerees, Midhurfi, Grenfiedr iXÁ
Arundel, are in that Eire called Boroughs.

11. Hamletisf] Htneau or Hamel ts a meffi-
ber or Part of fome ville or town, as you may
fee in U-Afftf. pi. 9. & ^ & ph. & Mar,
Vperfol. 142. it came firft from ^amor^eiiîl
in old Saxon, fignifying a circuit or territory)
Circulum vel fepturu quo Bags five Territorii
cujufipiam limites includuntur, as the moll
noble Hans Douz,e notes out of the Records oí
Holland in Annah Holland' HU 2. &
3S8.

12. Anrtak
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i2. Amale efl. ] But before the ftatute,of

7. Sherifs continued ufuallyin
their offices longer.
I J. JVec duobfU'"^ It ihpuld be née trthns

'by Stat. I Rich' 2. cap. 11.
Ad CAP. 5ÔiV.^

if E Hnndredo-I For the numberpf the
Hundredors at this day, fee the ffa-

tutes of 35 Hen. 8. çap. 6. & 27 E/i^. cap. 6.
Ad CAP. xxyi.

i'^.'CAlfnm fecernnt facramentum. ] Ther ancient punifhment in Attaint ma
3s its here defctibed, and the like in confpitacyfor perjury. SQzGlanvillih.2.cap. l^.^Hen.
^' tit. lubgement 220. 27 Afif.pl. S9. ^46.Affif. pi. 11, The judgement is called the vih
hmous judgement in 14 Ed. 3. fol. 34. b. SeeBmUon ilio lib. 4. trail. 5. cap. & Flet. lib.
'p. cap. 21. & Stamford fol. 17J. And the cafe
in Temp. Ed. i.tit. Attaint 70, is more largein my Ms. Report of 21 Ed.I.fol. it isbrought againft the Abbot of Weflminfieri asthere its ftiewed, but the judgment by Wey-
lond is in thefe words, jsiic ceo agarOe cefi
court que ceujc tel' enqueft pcrlient franclie
leç De ceo jour en abanta touo jour» eíour

D terre»
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terrea $ leur t|)ateua a la tolonre le laop, 9
lourcû^a a la p^tfon, e3lti|)nfett alTouaOe
cele rent ^fettreftûjeûe fe» Oamage». But
fee now Stat. 23 ííí».8. caf·'^. another judge-
men in attaint.
l6. Nec aliculi rtcifientur in teflimonium

vtritatis. ] Oar books exprefs that, by gue
mtfe ne folt entefttmoignance lie berltpe, 24
£(/. %. foh 34. fc. 3 3 Hen 6. fol.%.a. It is ti¬
tled the lofs of frank law,franc^leg in
p/' 59. ^46. AJJlf. pL II. that is, he which IS
thus conviâ: o.f perjury, ihall be no more
íIDíl)ertourtÍ) as Bra¿ion calls it lib. 4. traR. 4.
cap' $. & cap.iç. Seel.2. where his words ate
of fuch a onCj Legem amittitj & ideo dicitar
tpaodmn efl ulterius dignus lege ejaod Anglict
dicitar1 ne is oíbe» toojitbe t|)at is enee
gpltp of oil) bîOfeen. which agrees with
K.Knout his law,í7á;'.33. O"® foconviffed
ne beo tbanon fo?tb atajes í»p?tt)e,the felf fame
words almoft, being in leg, Edvtardi jenioris
cap. i.Scdeg. Athelfiancap. 2$. That which is
legem amittere in this fenfe in Bra£ion, is lik'
ram legem amittere ( anfwering to the lofs of
frank law) in the entries of jugement againft
xhzVRyZná legem terra amittere xa Glanvily and
fometime in BraH. & Fleta. See alfo Regm
Aiajeflatem Hb.l.cap. l^tSell.^. Hence may
be truly underflood that of the grand Char¬

ter,
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ter, cap. 29. ncc fufer earn iiimfu necfuper
turn mittemui., nifi per legale judicium Parium
fmrum vet legem terra, I would Engliih it
thus : Neither will we eater on his pojftjfion nor
commit him ( for in that place of the Charter
of 17. of K.John by which this was made, it is
hec turn in carcere mittemtti, perhaps it ihould
\iicarcerem,3.s the language requires)¿«f hy le-
gal judgement of his Peers, or men of his condi"
lion (that is by Jury) or bytryal ofhim hy oath y
or wager and doing his law. Lex terra here is
onely as it fignifies in amittere legem terra. And
lep gager and a Jury are the two trials, as I
fuppofe, there thought on. And indeed in
old rolls nothing is more ufual then in criminal
aftions (not capital) and civil, of any kind to
admit Ley gager, as in Attachments upon pro~
hibitions, cjuare impedits and the like, which
is againft all knowledge and praétice of law in
later ages. Everyone knows that at this day
^adiare legem is to offer the oath upon trial that
way, znà.facere legem is to make the oath, all
which fhew that lex and lex terra fignifie in
this notion onely the Oath of a man not dif-
abl'd by law. And,in that ftatute, it is meerly
the oath upon Ley gager.
If. Calumnirepotefi 35" homines.'] PereHip*

tory challenge is now reduced to xv. by fiat*
0Ï 22 Hens^.caf.

0 2 Ai
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Ad CAP. XXXII.
18.fupra alt tint mare-, SíC.coravf Ad-
O mirallo 3 As then, fo now, the Admi¬

ralty hath Jurirdiítion of things done upon
the main fea, and what that Court might or
may do is fhewed and limited by the ftatutes of
l^^ Rich. 2. cap. 5.& 15 Rich. 2. cap. 3. & 2 ;
HemS' cap.6, The firfl cafe in our law extant
touching marine jurifdidtion isinTemp. Ed,i.
tit. SltiotojP'192. ina brought of a
ihip upon the coaft of Scarboroughi where no
mention is of the Admirals authority, as the
print is in the Abridgement,but conifans of it
is allowed to the common law. Yet in my Ms.
Report of 25 Ed. i.fol. 82. h. the caféis thus i
more at large, and exprefly fpeaks of the Ad- ,
mwú,William Crake U HolthamMt fomttlíill
a refponî)?e a Robert de Beufo U plap pur que
il abolt pjtiS une fuñe neef p?lsi tie yi. I. en la
ttiermHe la cofteretie Scardbmn^ beplehe
ïeatnena Hoitham en ie Countp De Norf
Mat ford, tie! bo?e qu' tl abute Conte lie une
p?tfe jete en la met que eft bel conte lift
que Q paí« fe íopn fill, il ne fabereint a ql bif
tont manber pur fere bener papo e bo jubge»
ment ft cepno pulTont be ceo conutter. Ed'
autre part., il Ipfont alftgne Sibmiral be parle
î^op fur la mer a oper g terminer le» plepnts

De
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bt cl)ofc fait in mer, e nentenl)on0 point que
ioiw tiolp» a eu)t tolpr jurifîitttion, &c.
Beryi iPou0 aüono poet general per mp tut(Angleterre, me0 Dei poer Dee 5lDmiral0 Dont

pon ÙOU0 parlee ne faùona ríen, ne rien De notlre
or poer a eu)c Doloraue alTtgner, fl ceo nefeift

s of per comtnanOment le KopDe quepDouo ne
5j 2 nionflrearien, &c. Mmf. ftre le lup on île
jjnt Dlent la neefelle pj!0 neft in nul Difnes De que,
/♦I, Ha-stard, il eft iffíntDífne que ft un Dome
of¡ cicciaunauterlaílf¿rrap?i0a amefnalterre
,no i PttiDe aufí Den come pur fet fet fur la terre»
the Metingham,mwi ÜOUS ûton0 quenou0 atona
,f it ííono que noua atona aufi ben poer De coni»

fana Defet feten mer corne fur terre, Dont a=
garD que toua refponDea ouier. Unleis tbey
meant there,that the vilne might be out of the

tion ' County, as in old trials of liTues in
íí'àles, I conceive not their difallowance of

jj jg the exception againft the place, whence pro-
eDe perly no vifne could be. For fuch trials of if^

I fues inrifing in Wales., or in the Counties Pa-
yjtj latin by the adjoyning Counties,fee efpecially,
f(f( 18 Ed. 2' /íí'aíftre582. 24Ed, $.fol. ^'^.b.
jjjf: Hen. 6. fol- 6 35 Hen. 6. fol. 45
ige» 33ífne 50. I have tranfcribed the

I cafe according to the very letters of my copy,
¡rjj 1 It feems by this that in thofe times thecom-

ijjfg I mon law had conifans of things done upon the
bî D 3 Brit-
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Brittiíh fea, however it afterward kept its li¬
mits infra corfUS Comitates, leaving the Sea to
the Admiralty. Some cafes in old records
juttifie it alio. In PUcit.Tjl
Rot- lO. Devon. One Galfredtes de Leyftna
brings trefpafs againll RaJf de Valle torta^ and
others, quare afportavérant bona qua faerunt in
navi qua fait Clementis de Bolán qua nufer \
periclitahaturin Cojlera de Brikeíham qua bona ,
dominas Rex dedit pradiüo Oalfredo tanqaam I
ytreccam marisiSic. The defendants plead, in |
effedt, the general iflue, & fie adpatriam, al¬
though, through want of form in the declara¬
tion, it appears not whether the goods were
taken, being in or out of the fea, yet it feems
they held that matter indifferent. So in Itin.
Saffex apad Cieeftriam Hen. Rot. lo. A
fragment of a torn roll left in the bundle, hath
this figne of a declaration remaining, Rogerm
de Levere., & Radulphas de Levere qaerantnr
¿íRichardo de Hatefuld próxima antefe-
fiam fanñi Martini hoc anno fe credebantfal¬
vo ibidem fregerunt navem [mm faper
qaendam locum— navis & focii fat circi-
ter qainqae fabmerferant. Theie words are
onely left upon the 9. roil, the reft being by
fomewicked hand,purpofely,it feems torn off.
But its eafily conjeéfur'd that this was anadfi-
pn 01) the cafe, brought by one that had com¬

mit-
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mitted himfelf or his goods to the defendants
care for his paffage, with his company, over
fea, and that the oiFence was, that the defen¬
dant had by negligence made ihipwrack on
the fea, or feme fuch like ; and though the
Affl·lwffit at land might make fuch an adtion at
this day, maintainable at common law, accor¬
ding to the learning in Dortdala cafe Re^. 6.
fol- 47' yet in thoie times fo ancient, I cannot
imagin the difference of a contradi: at land
from one at fea was thought on. Likewife in
Trin. 50 Hen, 3* Weflm. tn Banco rot,2 2»
the entry is, Sajf-Abhoi WefimonaflerU per at"
turnatnm fmm obtulit fe tpnarto die verfas Pe-
trum fiiam Johannis, Richardum fratrem
fj«r, Walterum Cheyney, Auguttinum
Jocei, Johannem fratrem ejas, Richardum An-
dted, Anthonium Clunch, ^ Richardum SiU
kento de placitojcnm homines ipfms Abbatis nu-
per duct fecijjent i^uandam navem fu<m per Cs-
fierant maris prope Dunwicum, bonis & catallis
ipftus Abbatis & hominum fuorum cariatam,
iidem Petrus ^ alii fimul cum Augtiflino filio
Johannis navem pradiblam ctím bonis & catallis
pradidis ab hominibus fais pradiüis abfiulerunty
& navem & bona & catalla fic ablata detinent
ad damnum ipfius Abbatis & hominum fuorum
fexaginta Uhrarum & contrapacem,^c, Unlefs
here the ihip were taken upon the fea fuper

D 4 Co-
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Co/ierm marül underftand it not.' But tou¬
ching their trials in the Admiralty, in feme
hands is extant aMs.ïe i' 2DíFtce Dei ¿Dmírah
tp, tranflated into Latin by one Rongh-
torii calling it Ve ojftdo Admiralitatis (the ufe
of two copies of It, with the roll ofO/íro»,
written all about Hen^h. was communicated
to me by that learned and truly fufficient Sir
Walter Raleigh Knight) where inditements and
trials are fuppofed to be byajuiyof 12. as at
common law. But the book it felf is rather a
monument of antiquity (yet not above about
Hen, 6- ) then of authority, and rather as a
purpofe of what was in feme failing projefl,
then ever in ufe and judgement held authenti-
cal. Moíl of it is againll both the now re-
ceiv'd and former prafiice. Yet thefe things
hath it worth obfervation, that is, conflitutw
ons often mentioned touching the Admiralty
of Hén. î. Richard I. King John and Edeeard
I. which are elfewhere hardly found. In rot.
Pat. 23 Ed. I. William Leyharn is Admiral,
and often mention is after that of the Admi¬
rals of the North and South feas, the diflin-
£lion being the Thames mouth, as Trent was
wont to be for the general Efcheatorflrip, and
isfor the Juflicefhip of the Foreilf. Thefirli
mention of the Admiral in our printed law, is
in ^ Ed. z. Itiri' Cane. riVCojon? 3p9. with

that,
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that, fee ^oEd^ 3. fo/. 44. 40 25-
'Stmfordcap-\iZíi C0?0n¿rs, Sit Henry Con~
¡litbles caje in Ref< $■ foi. I07. & Hill' 2 Jacob. •

\ihilifs cafe in Com. Banco, & Hen, 6. bal."],I á.and note that in 7 Rich.2. Siatham tit. SfreC»
1 pa0 54» a juftification is in trefpafs in thefe
(vords nous lES pjifomouo en le lisut mere
obefque les Normans qumjc font euemteole
]aop,)uDgement ft action, and held good. If
this iffiie offered,riiing wholly on the main fea,
might not be tiled at the commmon law, how
could it be good ? either a traverfe muff have
been to the taking in the count, or elie the re¬
plication muil have made the iifue njoon two
affiimatives (which is againfl thecourfeof out
laiv ) or elfe queRionlefs they took it in thofe
times triable, as it was pleaded by a Jury of
the vifne, either adjoyning to the coaR (which
isfittefl) or of the place where the adion was
laid. See alio 46 EiIk. 3. Sta:h.rm tit. 2Lr¿f»
pas 38.
19. Curia Confiabulariifj That courtaud

the great Officer,chief JuRice of it, hath been
longdifcontinued. Neither wasany continu¬
ing High Ctnjiable of England Rnce 12 Hen·'è.
when Edvfard Duke ol Bxkingham tvis be¬
headed. He'was thelaR High Conll;able,and
by inheritance of tenure from the Bohuns^zs
you lee in 6 Hen' 8. Kel-fo'. 170.5)*fej. & 11

Eliz.'
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Eliz,. Dy. 285.1. & vide Rot. Fit», 3 Ed, 1, u
memb. 14. The Court is that which was citled
the Conn of Chivalryj wherein all matters 0:

Armés, Treafon committed beyond fea, War,
and the like, which could not be tried at the
common law, were determinable fammarie 6 ¡av^de f/ano fine firepit» & figura judicii, âS the. jyj,
words are in/'(írí. 1, patent, j Ed. ^*niemh<).\ j,where it appears the office had been given toi theJohn Earle of Worcefl-er, to hold plea of fudi
things qua in Curia Conflabularii ab antiqm
videlicet tempore Domini Willielmi Conquefisrk
quondam Anglia progeuitoris noflri feu aliqu
tempore citra traUari audiri examinari (irdeciii
confuevermt aut de jare debaermtt who fur-
rendering his patent, in the fame termes with ;
particulars of the office, it is granted to
Richard Widevil Earl of Rivers, the Kings
fother in law, for life, and after his death to
Anthony Wtdevil. By the I. fiatute efl'^ Rich'
2. caf, 2. é" I Hen. 4. cap- I4. the office and
jurifdiélionofthecourtis beft defcrib'd, you
may fee37 Hen. 6- foi. 3. & 20. 30 Hen.6.
fol.f,. 6Hen. S. fol. IJl. b. Brook, tit.
gatlbe 31 Some Records are extant of the
whole formal proceeding by the law ofarms in
this Court, as fpecially that of 17 Rich. 2. in ' ¡¡p,the Tower concerning the Caftel of Brefl^ be-,
mtznHanleyzwá Roches- Their trials were ' ^
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by Battel orWitneííes. Special ccmmiíTioneçs

"^'1 have now a gooa part of this jurifdiòtion. In 2.
' fnrt'rot·PAtent.'2.^H·6·mcmb·20.Tho·Kent.T>x.
J' oflaw is made fubconftaLu/aripu anglia tor life.™ 20. f»fr£·iiííon4W·3 that IS luch as the

law of the flapie in fiat. 2. 27 Ed. 3. caf. 2.
Mention is of it in Regifi. Oiig. in Comento fol.
135* «í- Fits:,h.Nai. Br.fol. llj. D. iiídeed

" "

the natave of this law is well expreft by Bartol.
mT.tit' Mandative!contra I. 2^.S"&..ej'4adam
4. fpeaking of the Merchants court ( which
nanae may well be given to the court of
ptiUh?0Uje.3 faith hz,(¡síijd in Curia Mer-
CAtorum debet judicari de bono & aquo, omiffis
jurisfo/emnitatibus. Hoc non dico qmd deleat
intelligi non habito refpeUu ad jura civijia quod
tjfet contral. bona fides tit. Depofiti, fed debet
intelligi mn infpecltsfulennitatibm juris, hoc
ifi mn infpeSiis apidbtu qui veritatem ne-
gotii nan tangunt, ut fi e^et intentata aclio di-
rebla cum competebatutilis, vel mn erat contefin"
ta lis & fmilu. For in commion fociety of
Merchants, and mutual contraòís, equity and
good confcience rather then flridl laws is re¬
quired, Eryphonipts sr. tit. Depofti vel contra /•
I2. Bona fides qua in contrailibus exigitur, a-
quitatem fummam defiderat. Afpecialcafe of
this law Merchant is in Itin. Derb. 2 Ednt. 2.
Ms. where Combton brings debt fecmi'

dum

i



g 6 Fortefcue.
dum legim mercatoriam upon a tally, againfta'nother Merchant, and tenders fuit by twowitnefles ; the defendant wages his law, butthe judgement is thus by Or«rr¿jrpronounced.i3!o^n be Cembîon ^arcbanb po?i un b?lefctena beta on Rat<f. f^arcbanb tf bemanbebi.
inarfespatun 3(uaicies fo^me felon la Itpfparcbanb(it had been cbmmenc't by JuftidiSiand came out of the common place into theEire) ^ ab mt$ abani un íatlle la quelle 11 ten=bec a prober per it S. p Richard ^ par Gcffre)que eOepen tal blee mefurer (the debt was duefor corn) a al liberer, me» bous per botelep bous boubjes toberec la quele ceft co?t enceo cas ne boeí mp refcetber t> refufe» la pbequetl bousfenb felon lep f^arcbanb a felonla nature be fun bjttef, per que agarb cell
court que 3Iobn refcobere fa bebtbersboua
come bers non befenbu a fe» bammagesbecent fou». See for this matter of fuit, Ai

21 •
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Ad CAP. XXXIII.

^l.Q^Atagenteiproindt lega Civiles ad An-'
glia RegimenprodHcere.'\ I confefs Ihere underfland him not. What Kings ofEngland eVer defired the Civil laws of Rome ?I have read of a proteftation againft them in

Pat-
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Parlament by the King and Lords, which you
may fee in Rot.prsceff. & of thé appeal of

^ Thmoi Duke of Glocejler, and others, againfl
'

' Alexander Archbifhop of Tork^y Robert de
Veer "DüktoUrelandyAíkhael de la Pole £. of

■ Suffolk^, and Robert TreJlHanchiii Jüñici,in
Rich,2. Parlamento 'i Febr- anno II.
where upon default of the appellees, the
appellants defire that the court would pro¬
ceed to judgement, furqHop le» Dira îfiop no-
ftrefeígnto?^ feigntû?» tu J^arlament p?f=
liront telíberatíon rauqilentematnie maree*
hg P?ocbetn enfuant,a quel temp» lîsjtifitces
& Sergeants & autres fages du ley de roialm 9
auttnt le» fages de la ley Civii feuront charges
ie par le Wop nottre Dit feigneur, te toner
iûtalCounfetl a» feigneur» tu j^arlement te
huement ^ceter en la caufa te V appel fustlt,
les queur Jufikes Sergeants ? fages de la ley du
ma/m ^ aufint If» tit» fages de la ley Civil
p?iflront ent teliberation.a refponteront, a»
hits feigneur» tu î^arlement que il» aboient
hebe 9 bien ententuele teño?, tu tit appell, tr
hifoientq mefm'l' appelé ne full pa» fait ne
afferme folonqfjl'ojttje que l'une ley ou lautre
requlreit, fur quop le» tit» feigneur» tu l^ar»
ieSit Piifleront ent teliberationa abifemcnt,
9 p alfent tu iffop noitre tit feigneur a te loue
common acco?teíloít teclareque en et baut

rrtmc
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ccttne come eli p?etenliue en ceft appelle qiüjt,
tûucB le perron tiu rop nece ûtt fnur í lellat ïi üqu,
tout fon roíalm, perpetre perfon0 que foin 5,en
peer0 du rûtalme,oùerque autre», la caufe i
ferra atlo?g deduc que en parlement, ne pa i,j¡;e
autre lep que lep 9 cours du parlement ( pobj
q' il appertient as fetgneurs du parlement
lourfrancdife 9 libertte d'ancien cuilumeînt (^01
parlement delire juges en tleuf cas,? deti'fpgj
eut cas a iugger per alfent du parlement, ptn! thei

S*t «>isir ^vtCi frufiriïï Píwil· roft raiyl *aifcntOurûijti que enft ferra faitenceft ml
par agard du parlement,put ce que ¿e roiak^
d'Engleterre rC efloit devant ces henres ne al' <)!■
tent du reymftre ditfeignior &fngniors du par¬
lement unques ne ferra rule ne governe per la h]

Cle
thol
nm

jm

Civil, 9 au]ctnt leur entent neftpas de reula
ou goderner cp Ijaute caufe corne cell
ell,que ne ferra ailojs trie ne termine que et
î^arlement corne dit efl, per cours p^oceíTeí
o?d?e ufe en afcun court ou place plus bas it
Insmefme le rotalm,queuj courts ? places n!
font que epecutojis d'aunciens leps ? cuiluniK
du rotalme 9 ordinances 9 eliabltlljments ïn
parlements,? feutl adtfe au mermes les feif
neurs du parlemetit par alfent du rop nollrî
dit feigneur. que cell appel fuit fait 9 affér®
bien ? alTets duement ? leparccffe d'pceiií
bone? ferme folomnesles leps ? cours M
parlement,? pur tlel T agarderoit ? aiuggr«^

It.!'
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I remember aifo King ííí^^í» his pub-

^^'liqueediftagainft the laws of Itdy^ butre-
member not any ftory or authority teaching
that any of our Kings would have had them

^ here ufed. That of Stephen is related by that-Of f noble and moft learned Frier Roger Bacon in his
"■ 11' Comfendium TheologU ■, or his Ofm minm

(both thofe names are ofoneMs. book) where
(peaking of the Civil laws of Italy, and that

I they are abufed, and too much afteñed by
•^8®» Clergy men, leaving their~profeffion to fludy

thofe laws, he thus adds, Pr<eíírírf omne reg-
nmhalet fm ]Hra quihns laid regmtur', at
jura Anglta, & Francia, & ita fit jn/iitia in
¿üs regnis per conjlitationes quae habent jicnt in
Mia ferjuae» ^jafrofter cum jura Anglia
mn cowpetant flatui clericorum, nec Francia,
ntc Hiffania, nec Almanta, /¡militer nec jura
ltdia ullo modo. Quodfi deheant clerici uti le-
gihw patria, tunc efi: minus inconvenient ut
Ckrici Anglia utantur legibsu Anglia & Clf
rid Francia utantur legibus Francia, quaprof-
Ur maxima confufio Clericorum efi quod hujuf-
modi confiitutionibm laicalibusjubduntur colla.
Rex quidamAnglia SitfihiVfíXi allatis legibus l-
Uliain Angliam publico edible prohibuit, ne ab
diquo retinerentur, fi igitur laicus princeps
laid principis alterius leges refpueret, multo

omnis clericus deberet t¡¿/puere leges laico-
rum.
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40 Nûtef upo» Forteícue.
runt' Addo etium i:^Hf)d magü concordant im an
Franchi, cum Anglhz & e conv.-rf i propter vicini- to
tatem regnorum communieationem majorern rei
gentium tfiarum,juam Italia (¿r illnrum. ^art de
deherent magis clerici Angliafubjicere fe iegi- no
lus Francia & è converjo^quam legihus Lonr [ts
hardia' This was a kind ot invedtive again® Qf
the receiving of the Civil law amonglf thi
Clergie in any other nation, faving that where¬
in it was firfl bred, that is, theOut
fíories have no mention of this edid of Sti-
phen. Biat it is in an author of better autho¬
rity ( in regard of his time) then Frier
I mean ^ ohn of Salisbury living under Hen. i
He in his Di NugisCurialium lib. 8. cap. 21
fpeaking of fuch as too prophanely medled
with what the Clergy had to do, goes on witb
alios vidi qui legis libros, députant igni nec foin-
dere verentur fi in mantu eorum pervenirent juu
Del Cánones. Tempore Stephani aregni
jujfafunt leges Romana q:m in. Britanniamii'
mm venerabilis patris Theobaldi Britanniarm
primatis afciverat. Ne quis etiam libros retiñí-
ret edi£ío regio prohibitum efi, & vicario nofin
indiElum filentium. Sed, deo faciente, eo ma^k
virtus legis in 'aluit, quo earn amplim nitebatut
impietasinfirmare. Whereas Frier Bacon takes
it clear that he prohibited the Civil laws, this
John of Salisbury ( 3 man of great place and

' autho-
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jm authority both with the King and Pope) feems
"'«!• to affirm it onely of the Canon law. For he

remembers it as an offence to the Church. In-
mt deed in Archb. Theobalds time, both the Ca-
'egi- nons and Civil law began to be publiflit, and

its like enough that he might bring in J«o's or
Gratian's Decree. Jm's was Written in time

I. ínááyatians under Y^m^Stefhen.
That Theobald was before Abbot of Bee in
Nomand), and went to Rome for his Pall,and
fo,it feems, brought thofe laws home with him
in 3 Stephani Regis. Its marvail that our
ñones are fo filent of this of King í't But
fee the Monks fub anno 1139. and fpecially,
GdU Malmesb. hifi. Novell. 2. fot. lO. b,
touching the councel ofWinche/ler, where the
ground of his Prohibition perhaps fhews it
felf.

Ad CAP. XXXIV.

Uod Principip!acm''\ That is Ulpians
in er.tit.de Conllit'Princip.U I» Qnod

Principi plaçait ¡egis habet vigorem, atpote cam
% R^gia, qua de imperio-ejies lata efl^popaltts ei
& in earn omne farm imperiam & poteftatem
cmferat. The fame is in In/iit. tit. dejare
m. Seel, fed & qaod, and thence have the
Greek lawyers their oTTtf tsÍnóoo'í

E S?r,



42 Fortefcue.
Hermemptilui i. Judge of Thejfalonia uf'

expiefles iXyPr(,cheir.lib.A.tit. duivÁ the Em- in i
peror is in Ntar. Diatrax. JC^. cap. 2, titled Po)
Nófi(% a ¡iving law. The t ,\'o Codes in I
oíTbcodofiiu^i'^à J^flinianf tht Gregorian and Wi
Herm^genian Codes, the Diataxeisox
Authentiques, and the reft of the NovelU ate
nothing but Conftitutions by the Emperors, to
whom the State of Reute permitted all by the 24.
lex Regia that vvas befpre in the people of
Rome.

Ad-CAP. XXXIX.

rm

ofh
mo

mc:

2^»l '^R.o/ema te ntatritnonium.'^ This point ftaiJT' ofCivil law, is text in C.c't- de N-n»- wdi

t

!5-

ralihui lib. Io. cum qm. Qjintid) (^faies Ju
flinian) non efi iniq'úffim-tt» ivfam flirpemfi-
cunda p fieritatts priorem quafi irqejiam exclu-
dere, cum gratias agere fratribtu fuie pofteriom
debeant, quorum beneficio ipfi fmt yufti fiUi, &'
nomen & ordinem çonfecuti» For the birth of
the- firft is often caufe of the marriage foEow-
ing. But it is limited by fome Doctors, that lii
the woman be before inconcubinatu, infamilu
retenta, that there be in dubitatus afecita ftcm -
in uxore,Síç. as you fp^y fee in Bartol. ad finen í:
•T, de Concubin is.Mynftnger. ad Infiit-deNuf' "
tiü Ssilo Aüquando, Gothofred, ad Novel- 89

(10,1

ot,
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nia citf-15* Jbs Canon law agrees with the Civil
Em-in this matter, as is ihown in an Epiflleof
tied Pope ^Jexmiier to the Biihop of Exeefttr
ndes in Exu tit» fiiii fint Itgit- c. (>, Tama efi
ai:d vil'
is ot

Bate Ad CAP. XL.
S, tO:
the 24 0^ honns efi bafiatdpts^ yet fee Tira^ueU
le of l3 de Nobilitate caj>,l^. èt Pontw Heutc

rwhis colleâion touching Battards at the fend
of his De veteri Belgio^ and you ihall find, that
moftof the brave fpirits and able, of the for»
'mer times, are in the catalogue of famous Ba-
ftards. Remember Ewipides in his Andro-
fmh'

loin!

Ur

Ift
cçk-
torn

,é
;h of
off-

that
nilii
fiat
mm

Vuf
89.
e/if.

f N380/ 7Î, fates he, wó?#vo/ j-msíac ¿ntíttrft.

Ad CAP, XL.

i')'T^Artns femfej·feqmtl·lr ventrem,^ ThatJl is in refpedf ofbeing free or bond. In
liifra/t canfaimatris non patris infpicitur eondh

tit. de lib, caufa U 28, avi & L42, placnit
&<ierei vendlc. ¡.J. Panam, where the DD.
difpate this point. But in matter of honor,
or, as it were, hereditary office their law is
otbcrwife, as you may fee in C, tit, de Deeari-

E 2 onibl·ls

^ Many
Saftards
m bnter
the» légi¬
timâtes.
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onibiis I. 22. eoS' U 3Ô. Exemflo /• 44* ««/'«imre
& tit. dt Murilegulis L 1$. qpti aut. But tbejlfo
truereafon was upon this i that where mar-
liage or jura conmhii could not be, there
VííyQS parttíí fequehatur ventrem^ in regard nOfijo,
legal father was of fuch a birth, and the

extended before Chiittianity receiv'djnd
only to free men. Ulpian in his 77w/¿, tit. iikaj
¿¿f, qui in poteftate funt hath tbefe Wótás,¡¡¡^
which are more worth then all the barbarous:^. ^
Doélors comments. Connubio interveniente 2
liberi femper patrem fequmtur j non interveni- is n(
ente connubio, matris conditioui accedunt, excep
to eo qui ex peregrino & cive Romana,peregrinin
nafcituri quoniam/ex Menfta f from whom,
that law is fo called I remember not) ex alti-
rutro peregrino natutH deteriori' parentis conir
tionemfequijubet- Ex cive Romano ^ LatinU)
Latintts nafcitur, & ex ¡ibero & ancilla, ftr-
vm, quoniam quum his cafibtts connubia nn
funty partusfequitur matrem. For his fpeecll
of i Roman i marrying with an Italian woman
not a Roman) believe it not without exami¬

nation of fuch fiory as you may find coileâ-
ed in Carol. Sigon> de antiq. jure Civ. Rom.Hb
I. cap. 9. and others dealing with" thatfubjed.
But clearly its true generally, that where jm
connubii were not,there the Roman law makes
the iflue follow the mother, as the law of na¬

ture

lit, I

l> I
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till;
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ï«ítiire requires, which the fame Ul^im faith^''^alíoí» T, [it. de ¡tatú hominuml- 24»/if^.in
^'•«bichtitle/i 19. Ceiftts agrees with what weal-(|)jve tranfcribed from Ulfian- And the mar-
triages with bond perfons, were always ac-
«^Yonnted but contnlernia ■, and not conmhiay^¡iiandchey were ñiled contubernales,not conjures,Ajas appears in íT-. tit.de legat uxorem

2. Codicillis) & C. tit de incefl- nuptiis I.
cm anéllís.

'"ij 25. Mulleres honoremarUorHm'~\ The text
«'iisnot voucht out of the true place, it is in C.
T A. ie incolif. I. fin. and alio in C-tit. de Dignie.Ml. 13.

Ad CAP. XLIV.

"^l-V^Roximis de eorum fanguine^ The Civil1, law firft gave the wardihip (ofmales
jtillxiv, of females till xii.) to the adgnati, oïttiofe qui per mafculos eon]unguntnry and this
ffJsby the laws of the Xii. t^les, as appear-
éicr, tit.de legitimis Tntoribas 1.1. Inftit. de
li^it. tuteUt But the difference 'twixt adgnati
M cignati both in inheritance,as alfo in ward-
Ibips, took away in Authent. 118.
Iff' and this is that which is here fpoken of,
md to is that law at this day.1 28. Ex parte matrU.^ This matter offo-■

E a cage
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cage wardfliip is grounded upon that ancient
ground, held to this day regularly. Nnncjum
cftfiôdia aiicujas de jure alieni remanet de qm h»-
heaturJptfpcio qmd fojfit vel velit aliqmd jns in
ipfa hareditatt elimeere- GUnvil hath it Hl.-j,
c.ll. & Braóion ¡ih- 2. c. 37. Se£l» 6. which is
the fame in iubftance in Uuleton Seel- 12\
and Breton cap, ^6-
2^- In aHibm bellicii-] For,the ground and

caufe ofKnight fervice wardlhips, ^s in this, '
that the Lords of whom the infants held,might ;
bring them up till full age, and inftruft them '
inmilitary performances, that fo they might
be better able to do their fervices by which
they held ; which becaufe they could not do 1
in their infancy, the profits of the land was,
as at this day, taken by the Loids to fupply the
defedf of fervice. Neither is this cufióme of
Wardlliip fo new, as Randolf Higdea in hi
Polyehronico», or rather fome others not un-
detftanding him, ignorantly make it, by fup-
pofingthe beginning of it here under Hen.'i>
Clearly WaiQÍhips were before and from the '
Normansi at Icafl. See the Grand Caflumith ¡

and Gtanvil ¡ib, J. cap. 9. Neither, ifWi' !
dt» himfelf had underftood thole words in his (
Chronicle which he took out of a former,
written by another Monk of Chejler,, which I
have feen, had ariy authority there been foi

Henri \
I
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Hmry the thirds beginning them. His words
are theie,/»í mno 1224. and 6 Hen. 3.Mag'
nates Anglia conceffernnt Regi Henrico Pfardas
hsredl·lt» & terrarum fnarum t^uod fuit initi-
um tnuhorum malurum in Anglia, An old
Chronicle in that ineftimable Library of Sir^o-
Urt Cotton i written by another of Higdens
cover t,under the lame year • Mdgnatei An'
glU reddiderunt Wardas fuat Regi quod fuit in'
ilium rUalorum. This Monk knew what he
faid, and ufed the word Wardas chiefly for
Forts, Caftels, Honors, and the like, by which
the poíTeíT.yrs preferved their fafety in thofc
troubleiome times* For at Njrthampton all
fuch were rendered to the King by the Nobili¬
ty, upon the exaftion of Hultrt de Burgo chief
Juftice, as both Matthew Paris, ind plorile-
gus exprefs in thefe words> reddiderunt fmguli
cafielU, municifia, honores & cuftodiat Regi
(¡Ha ad coronamJuamffeUare videbantur. Per¬
haps cufiodia might here comprehend the
wardfhip toooffome heirs ; But iffo.yet they
were fuch as fome great men poffeft by reafon
of ancient tenures, and the King would then
have,wirh the Caftels, and Fortrefles by others
held, that he might enjoy them with their in¬
heritances, as partoffecurity againftthe Ba¬
rons. No fUch intent is in any of the elder
Monks, ay fome would extrajft out of Poly'

E 4 chroni'
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chronicon. Neither was that given of Ward-
fliips to theKing, other then as if the Nobility
il-iould now give all theirWards to the King;
fuppofing that the ftory were chiefly of giving
Wardfliips of body and land in the common
fenfe ofWarda., as Higien mifreports it. But
for the true underftanding of that in ftory,
take Rot' Fin. ó Hen. ^.memh. 4. where a re¬
cital is ^rovifam eft de conftiio Archiepftcofi
Cant. & Efi/coporfim Anglia & H. de BurgoJuflitiarii noftri & Comitum & Baronum m-

ftrorum quod à die [ci Barnaha ApoftoU proxim
praterito caperentur in manam noftram ownht I
dominica noftra,iic. and hereupon writs go in¬
to all Shires, to fcife into the Kings hands ail |fuch lands, caftles, forts, mannors,^c. But
for the antiquity of Wardfliips in Britain,
hoth England and Scotland j See alio Heü.
Boet.An. Buchanan Rer. Scot. /• 6. & lO.^r
leoe¡ Aàaïcolmi 1.

J

Ad C A P. XLVl.

3®' I '\'iodecimdenariorum valorem excedat,'\JL/ So is it underftood in the ftatute of
Weft. Í. cap. I5. thacfpeaksof Inditementof
petit îarcenp que n'amount ouftec le tialue
be ïit. Í)enter0» And therewith agrees Itin.
Cane. 8 Ei. 2, tit. Co?one4o4.4o6, (^415.

But
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But by Breton cap. 1$. value ofxil. d.without
more, makes it capital felony. So are alfo o-
pinions in />/. 14. 2i AJfif. pl.y:).
Szi Stamford lib» I. cap. 15*

Ad C A p. LXVII.

31.TN mwer/itatil·tie·'] Indeed the ftudy of
X the common law hath not place in our

Univetfities ofOxford or Cambridge, becaufe
another Univerfiry (the Innes of Courts ) is
appointed for it. Yet the flatutes of the Uni-
verfity ofCambridge, Earam tegum ( fays Do-
ftor Cowell in his Epifile before fns Inflitúti^
m, as he calls it, of the laws of Englánd;/;
(¡mhabet patriamfira, imperitos nos ejfe pfo~
hibent, ut differentiae exteri patriique juris fie
cognofcamus'

Ad CAP. XLVIII.

^i'/^Allica."] Touching this, IngulphusNb-
V_J bot of Cropland, at the çonqueft ,

thus : Ipfumetiam idioma (^orvciixmx) tañtum
ahhorrebant, quod leges terra, ftatutaque An'
glicorum regum lingua Gallica traSarent ; Ó"
puerisetiam infchojis principia literarumgram-
matica galltce, acnon Anglice traderentur, mtr
ins etiam fcribendi Anglicus omitteretur &

modus
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moituGallicPU in chart is & in lihris omniltK
admitteretur. Aüd Rolen Holkot a learned
Dominican Friar in Uü. xi. Sapentim,
Narrant hifioria tjnud cum Willielmm
Normanmram regnum Anglix cottc¡HifíviQet^
deliberavit ^'somido lingaam Saxontcam pojjtt
defiruere Ó" AnglUm Nurmanniam in idio-
mate concordareideo ordinavit tjsod nnilns in
Curia regis p/acitaret niji in Gallko, iterum
^Hodpuer ^liiltbei ponendtu ad ¡iteras addifceret
Gallicam Ó" per GAlicam Latinar»-, duo uj·'
que hodie obfervantur. He faies the French
continued till bis time» For he dred in the
great plague 24 Ed. ?. Bat by ftcjute of
Ed. i. cap. 15. It was alcerec^ which is the |
Statute this author fpeaks of.

Ad C A P. LI.

53» A O Pervifsm.^ Chaucer ïÇ.XRí.'^Si·
JIjL hers in his Sergeant.

â j^ergrant at lato toare anO toife,
SC^at often hat> been at tlje i^erbtfe*

It lignifies an afternoons exercife or Moot, to
the inftrrdion of young Students, bearing thefame name originally (_ I guefs ) with the Par-
vifix in Oxfordji-s they call their fitting Gene-
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rals in the fchools in the afternoon ; which in*
genuoufly I confefs, I firft learned out ofMr.
Wakf his Ml·lfa Régnantes fag. I25. where he
divides the Quod/ihets or Difpntationes Ma^
»<, which are their exercifes of Regent-Ma-
fters in the forenoon, from that is,
Scholai s exercife in the afternoon. Has C^rc
his worc's) (fuia Us inferiores..Parvas,etiam
eorrufto nomine, Parvifias dicere confuevimns»

FINIS.
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Âd LeBorem,

Aut importunum eft, ut de

publici juris fado, de O^ere ipfo,
de Sermone, denique Ariftarchis
faris inviib,ôc inftar porcenti (ut

I reliquus fere, quo jus Anglican'
confcribit')habito,paucula prae-
libentur. Exiiserac RADUL-
PHUS de HENGHAM Jufútiarm
qui, quod lires iuasieciifent po-
ftulati, -Sf repetundarum damna-
ti, non modo graviffime an' xvi,

! Edwardi primi, cum in Angliam'
ex Aquitania remearet, multa-
hantur, fed etiam ordinei?i amit-

tebant.

Scriptore ifthoc jam nunc



Leííorem. '
tebant. Privatis, íive Centumvi. !
ralibus, judiciis, hac cenipeftate,
praserac, judex primarius (quein
CafitalemJujïit'mrium deCommuni
Banco phraíi dicimiis fòreníij
Jbomas à&Weylond; Publiais Ra-
dulphus,raptalis Angli^JuJlitl
arius vulgo nuncupatus. Ucerq;
ordine fummotus. Radulphus
yif.cio. libris luebac. verum Tho¬
mas ille bonis omnibus exutus

exulabat, quod veteri etiam jure
Romanorum erat nonnunquam
repetundarum pœria,uti ad legem
Juliamdocec Julius Paullus. Hic
autem,poftquara in principis re-
dierat gratiamj íummus judicio-
rum privatorum fuffeâus eft prs-
íèftus.Et hune & ilium ira memo-

rat vetuftus annalium fcriptor,
Thomas
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Ad Le^orem^

thúmas íJE Weylond en banc p?inea tiome
per agatb be court, ïe retgn ab fo?iure
^Ir Raisfe be Heniham ab íaut btípute
anue bu ]Sanc le îaop perbue ab le ftC-

Plura de iís, caïterifque, fub id
tempus^ Jujlitiarm pœnae obno-
xiis, babes apud rerum Anglicà-
rum confarcinatores vernáculos.
Ex eadem ortus eíTe videtuir tà-
miliâ, ex ç^m Willklmuó filius
Ad^ de Hengbam ôc Richards
de Hengham ; qui in pagó Nor-
folcieníi, plerunque Thetfòrdiae,
Jufiiüarii ad affifas capeadas &
adGaolam deliberandamjdih ini-
tiis Henrici tertii, in * Archivis
fepius memoràntur., Obi it anno
íal ütí's reparatae cid. eco. ix. hoc
eft anno Edward! fecundi fecun¬
do ; quod ex aâis publicis tranf-

F adio-

* Rot. F¿
II Hen. i
Memb. l'î
& alibi et
dem Rût.i
Cllkf. Uj
H.Í. ticmbi'
8.



Ad LeUorem.

aftionum, quas appella-
mus, cognoícitiir. Marmori ejus
íèpiílchrali, in D. Pauli aedibns,
reftant ïnfcripti, Uteris fugien-
tibus, veríiculi hi mifcri.
Per vèrfuspatethosjAng/orni» qtiodjacet hicpt
Ltgum qui tl·lta dí£l·àvï[ vera JíaMay
Ex Henghám<¿í¿?«í Radulphus vir beheiiUtu,

Sunimas hafce, Magnm^îXi^-
& Parvàm ||)ensj)ant

vQcant. Utraque in jus vocandi
feu vddandi, excuíàtionura, &
cxceptiohum, in adionibus ma¬
xime BePfOy de Vote^ de Af-
fifa^ ibrmute & verba folennia
continentur , quje tametii asvo
noftro vix fine inufu, praxi ni-
mirum juris alio plerunque ver-
gente, indetamen colligas licet

quanta



Aâ'Êe&orém.
<5'uánt-a fuerîric ¿"pud prifcos jtiris
A'ngírcani peritos autoritàte,
qtiod in ò^'t'íníijE noCse Codd.
vèCG. ftacC; ^ÍT. atn:l')a.s velutâgèn-
di noíriWulàs òlim à pragmaticis
citetím íerebantur. Accedic e-

tiánr, i^'uòd qtiiíqúis ïlle fuerit
<\m Magknúi ChUrtam ôc quse fe-
•qiiuntiirl-aciné &c Francice con-
feripta in fíòti/íímò illo jnriséh-
chi'rídiò, priftinrií Anglico do-
naVericidiomafe, Fas ecidm Ra-
dülphi, ut leítóre ante alia dig¬
nas , tranftulerit, alteramquc
^it^u î^èhgîiam alteram

infcriprerit.
Mantiícriptum exemplar iiliüs
À^eríidnis aeCatém Edwardi íive i r.
fi vé -111.Tédole nc is, péilès éft yi-
Tunï 'GL. níultijug^ item erüdi-

F 2 tionís.



Aa'Lelíorem.

tionis, & veCuftatis periti/iimum
Francifcum 7ate JC""", Stylus
fcriptoris, vel potius ipfa ftyli
vocabiila, ambce velut agendi
normulas fatis funt à latinitate
aliena, uti & veteres íère qui re¬
fiant autores , conftitutiones,
atque ada publica juris Angli-
cani. Caeterum, cum ante Nor-
mannos Anglice, tempeíiate ve¬
ro citeriori, Francice, aftiones
heic intenderentur, & folennes
pro tribunali difputationes ha-
berentur, fermo autem Latinus
caíu accederet ; id fère'neceífum
cíi eveniret cis, qui five publicis
aâis five privatîm confcriptis
libris, jus Anglicanum Latio do¬
nare fcrmone funt adgreifi, quod
olim Theophilo Anteceflbri,Con-

ftantino



AdLe&orefl·l.
ftantino Harmenopulo, autori
Baíiliçon, Achaliatas, Blaftari,
Photio, Theodoro Balíamoni ac
ejufdem farinae aliis accidie, qui
jura Romanorum «Se Civilia &
Pontificia Grxœ, in Oriencalis
Imperii uñim, verccrunr,ut nimi-
rum quamplurimi vocabula me¬
re Latina Gïxco in contextu,mu¬
tatis tantummodo elementis, re-
tinerent, cujufraodi funt
cTíwpK/:* jSorofK/it, AJïfíí](t{tetjayn, Biiyo¡é¡x puT'
TVfiptf JïJh/'a fMcKù), Al·liíoçy/KÍowf,

i¡^¡My>itm¡dinii , hyCifínvify
pro InterdiSlum de quorum Bono-
rum^ Mdilk aHioj Bonorum TUp-
torum^ de Dolo malo^ De inoffi-ciofo^ Inrem^ Ipfo juré^ emanci¬
pare^ univerfitas^ Fidei commif-fum^ atque id genus fexcenta alia

F 3 paffim



Ad LeSûrem,

paíTim occurrentk. Minime e-
niw. ignari erant, non, Cara atti-
cifmos. in oratione, nec gisecas
vpoesjn nominum veriaone feéla-
çi le debere, quam Joiris perico-
rum. quorum î{efponfa,acque im-
pçracorum quorum. Sanâsiones
interpretarentur, mentem. ferva-
re. Ridiculum eft, pharmacum
à poculi maceric asftimare, In-
ûnum. Decernbri ço. repudiara
lacernam, quod; non ej^ lana íic
íivçApula, five Attica, five Le-
mefteriana: idquodíàciunt fèr-
raeii, qui ob oracionis bacbariem
res ipiaa rejiciunt : quod optime
ofim notavic magnus Plutarchus i

longe etiam çhariffinius Mufarum
aiaranus, in eos., qui rebus ieu
docei^is feu dicendia fermonis

puri-



Ad LeUorem.

puritatem fíiftidioíi antefèruîit.
Inter ea autem ícript-afòríànhsec
Radulphi fiïerinD ceníènda, qoiíe
in antiquariorum: locuiis íervata!^
non tam reconditum quid aur in-
audicum docent, quam ideo ma¬
xime deííderantur,uc quae, quan-
ta,& cujufmodi doceant, cum ni-
mirum magna pr« fe fèrant no¬
mina, ftudioforum votis inno-
tefcat. Nec tamen défunt Radul-
pho, quae valorem ei coñcilienr.
Abfque illo eífet & Henrico de
Braftona (" qui etiam plurima,
nec tamen quae fcitu digna om¬
nia heic habentur, nec tam certo
fòrmularum ordine,tradidit)haut
pauca de Excufationibus prae-
fertim & vadimoniis defertis
( (íEffomàí & SDefaultó in fo-

F 4 ro



Ad Le^onm.

ro vocant) prorfus forent în^
cognica.Cscerum his fruere quif-
quis es leftor, & Vale. Ex asdi-
bus Interioris Tem^li Prid, CaP
Augufti. CIO. DC. XVI,

Radulphi inj



I

Radulphi
H E N G H A M

Summa Magia,

Licet ordo placitandi in Curia Domini Re¬gis,fecundum leges & confuetuciii es regni
'

a Pnmiceriis noftris protinus retro fiatutas
aquus & juRus ac in omnibus acceptabilis
extiterit, Hoc tamen, quod idem ordo in
forma com.munis fcripturse non regillratur,
quamplurimos ipfum icire conantes aliquan-
tifper impedit & retardat. Nam íi mens
humana fingula corde tenus , quod abfurdum
eft, memorare valeret, fequeretur tunc qucd
fcribere nil' aliud effet quam laborem labori-
bus anticipare. Et quia frequenter fcriptuta
fepropere rememorat ea quae pQi labilitatem

I ingenii faspius fubcidunt & vacillant. Ego
• non ad infiiuendum aliquem fuper hujufmodi
legibus regni, verum ad matcriandum futuris

. corteftoriousquaedamintrodm^iva, non ferie
qua



a líefigham Magna.
qua debuifed qua fcivi, propofui compilare.
Cernemibus ea fupplicans, ut opera, huicap- r
polita, in fcientiam acquièrent operari & i,
excufent Brevia liquidem Regis de plácito
terrsE j Sc qualiier 8f quibus dilationilus po-
tefttenensdifterrelirem, ante communem*?;-
faritionem in Curia, & Quomodo debet Pe-
tens opponere, & refpondere tenens ; In qui¬
bus.^ calibus poteft. denegar^ vifue terrse &
in quibus Non ; &, natura exce^mnum tam
dilatoriaram qdato pèremptoriíirftm, videlicet
ante vifum terri faâarum & poft 5 & Modus
Gyrograffandi fi per finem fadlum lis decidátlit bjjp
necnon & excepciones contra iplum finem^ ac (i»,.
C^xàsm Exemplairta difcuífionem hujuímodi

de
ríe,
U(

Re

l/tm
mm

\eris
m

nmjplacitorum juvañcia fuislocis continentur Me¬
lius. Et de Jui-ifdiaione Curia Baronis & Comi- »í/¿
tatm cum lis a tali Curia tranflata fuerir. \j¡,n¡

wcu
C. A P. I. p,

Breve de Recio cum fuis Branchiis^ jiUti
!crij

like

EDïtardus dei gratia, &c, Henrico Hufly/r wlenIhtem. Pracipmustibiquodfine dilatmt 'intri
plenum reünm teneoi Rich, le. Jay de ma Carw \m
cata terra cum fej tinentiu in H. qaam clavm
tenere de ce per liberum fervicium uniusd-pf
anmm pro omuiférvido quam I.» de.B. e% d'efof
ciet.& nifi.feceris, vicecoms de SuSsp, faciat,íii rt é

ant' .si^){

tm

'iitta
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I n^lms indt cUmorem andiamm j>ro defeStu

P" \íli. T'&c.vel fic mdí W.de o.qjtatmr acrat
l.(jeO. qHÍn<j»e acras& ta ipfe decern acras

¡to - - _
10-

íp'

•rrsjíkc- Et ande I» de.O, anam medietattme^,
deP. alïam medietatem terra ei deforciat*
nififeceris-) &c. vel fie.
Rextali falmem.pracipmas tibi qaod fine di-

thne plenam reüam teneos Richîr.do le Jay
90mijuagio,att6 molendina decern acris terra,x.
msfafturat x. acr^ bsfci & a-x» marifci.
mpertinentiis in H. qua clamat tenere de te-,
:pr.iil>eram/êrz/lciam unins denarii per annum,

f'!'' Iraowwi fervicioiundeW. de Mudaos partes ani"
vmefmgii & unios molendini, decern acras ter-
''if decern açras prati) x.ocraspaflara & x^acras

fe- mrifcíf Et W. de B. tertiam partem unius
If tiifuaeii unius molendini x. aer. terra x. acras

\puifX. acras, paflsurafX- acras marifci eidem de-
mat.& nift.,iic. vel fie.
Rextali fa/utem.'Pracipimus tibi quoi fine

lilationeplenum reRlum teneos R. le Jsy de xx.
'■cris terra & mediet, unius mefuagii dr unius

far nslendini cam pertinenliis in H.quas ciamatper¬
ene 'inere ad lileram tenementum fuum qusd dete
r«- m in eadem viUa per liherum fervitium. unius
nat likii Piperis vel Camini per annum pro omnt
ptt 'tmeiOf mde W.de l.decem acras terra,& me-
'or iietatetò unius mefuagii &W.de E. *. acr. ter-
■stu H ip· mediet.at. unius molendini ei deforciant'ô"
w sijîj&c. vel fie. Bfx
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R(X tali fall·ltem. Pracifimus tibi ¡idilathnefiennift rePÍHmteneai Ric. le Jay ¿{aeris terra x- aeris prati x- acris pafittra a

pertinentiis irk H.q'tas clamat efe rationabil
partem fuam qaaenm contiagit de libero teaem
to ejaodfait E. de N. patris vel matris^ fravel Jòroris, avanculi vel amita, eonfangaineiconfangainea faa in eaiem villa & tenere it
per liberamfervitiuntfSiC. qaas W, de. C. eii
forciat. vel qaas clamat efe de rationabílipxifl·la qtta earn comingit de libero tenemento f ^faitE. de N. patris vel matris, &c. in ecéi

el d

r/.r

éi.
m

villa & tenere de íf, Sfc- |ílllj"
m.

Et fi terra, quse petitur, pertinet ad
quse tenetur fub eodetn fervicio, tunc
Ql·lam clamat pertinere ad liberam tenemint» j.qsíod de eo tenet in eadem villa per liberum/fwL^ti»m. Sic, quamtalis ei deforciat. Sic, ! jVacante Archiepifcopatu vel EpifcopaG)feu alio magnate extra regnum exiftente, tuacfic.
Kex Caflodi Archiepifcopatns vel Epiftnjrjq^

clr

m¡

int

tmfalatem. Vrac'-pimm vobis^&Cc. qnas
mat tenere de pradiclo ArchiepifcopatuEpifcopatu per liberam ferviciam, ScC. ¡¡'i"O. ei deforciat, &c. dr nifi, Scc. vel fic, ht"Ballivis I. Lincolnienfis Epifcopi velvis G. de Clare Com. Gloceflria vel BaHivis l.'C.filio Alani Cop/iti de Arundel falatem. Pret^'in

. pim

J

Htl

fn
!ÍSí



Hengkam Magna. 5
am vuhts q»o4 fine di/ntione, &c. tali de xx»
tí; ttrrte chw periinentiis in N. qtias clamat
•nire de fradiào Epificofo vel f radíelo Comité^
sldífradilio filioÀhnï^&c. qmsM. deN» ei
•firciat'&nifijdrc. vel fie.
Rexvenerabili in Chrifli patri I. eademgra-
Lincolnienfi Epifcopo •, falutem. mandamus

oils cjHod fine dilatione) &C.A.de N. dex. acris
Tr<e cum pertinentiis quas clamat tenere de volis
ir libtrumfe) vicium, &c. quas E. ei deforciati

'¡'^nif^&c. Vicecomes^ &c. vel fie. Rex Ballivhtir ' - - -

eal

mWmonixfiEracipimus vobis,Scc, A.deN.
tuno mefmgio cum pertinentiis in W. quod

tenere de Nolis in liberum Burgagium
iKI maritagiuK.
Hic non dicatur,per annum, nec, pro omni

"tctvicio. vel fie.
Rex Maiori & yicecemi.'LondoT) S.pracipi-

nHsvobis·i &C.A.deN.;/f uno mefuagio cumper-
¡nentiis in London quod clamat tenere de nolis
'tr Hberum fervitium^ Sic, quod O. ei defvrciat»
Vf mpIiuí,Sic. vel fic.
Rex A.deN. S. pracipimus tibi, SiC, de quar

mr virgatis terrat &c. quas clamat tenere de te
pw liberum fervicium unius Auflurconis vel a-
dtií efperuarii farii, vel unius libra piperis vel

'

I immini per annum) vel per liberumJervicitev*^ i ji^iiendi curiam tuam de N- de tribus feptimanis
tres feptimanas vel perlibenm ferviciumpor-

tandi
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Ifcin'di hreviainfràfegnúm AngÜa^'^tX tnfrï
fém coMtàtíim, ycljèqaendi Comltatfimtàh
"ytl hcndndum prs cmhi fervicio.

Hicnôn'drcatur, per aríiium.
Sunt autetn l?ujüfmodi brevia infinita fea

'dum ciiveiTi'tarem eòvuhdem fetvitiorum jí
'íiehtiuEn, qiiod noh eft opus infetere. vel fi

Re.v UliJalutem. PraviftniHs tií/j&c-díf
fiur'a d'd centum oves^ tec, vel ad x. oDes i»!
'^ddm cUmát '^ertmere dd ¡iberutfi 'iénemnti
ptiïm qmd de te tenet in eadem vüla per Hhâi
'jfervicium, &c. ne 'ampHus,, Sec. Vél fic.

RextaUfalútem. Pracipimús tibi,SíCjl f^nt
de tribus cariícdtíí terra, ScC. quàs clamat tiàti
de teperfervitium uniusMilitis, vel i«u«íwí b'®
Hbi duos homilies équités vel fedites ad eunid
tecum cum arcu cf faghtis in exercitum p
íA'ntum iemfus, Vel fèrvitium decern folHwin
qùando'XL. felîdi cafiuntur de [cuto, vel perjf
vitium 'Unde '^è'cëm carucata terra, vel tot
da terra faciunt feodum unim militis pro
férvido.

Hic tiOhdidtuf, per annum. P'®!
'Breve dfnSio de dote ferrip débet dirigifej

tedi viri vel ejus cuftodi, fi hteies ibfin sx
éxtireíif, Hifi tèné'mentum illud devenetii®!
manüs ¿ápifalís domini pro defeétu htrreHuiB'' "'de
qüïa tunc débet dirigí capifali domino, lit inft^
rius patébit fuo loco. '

C Al

nani

flO,}
agit
Ctco

De
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Hengham Magna. f
CAP. II.

Quae placita pertinent ad Majorer» Cariat»
Domini Regis, & qua; ad Vicecomîtes pro-
vinciarum pertinent placitanda.

COnftat quod placita de Crimine lafeMajefiatis , ut de Nece vel feditio-
«í perfonae domini Regis vel regni velf;!;^!-
tHí, homicidkt rapta, Incendio, robería, pace
domini Regis fraila, crimine fa/JJ, 8c ñ qux
funt íimilia, ubi fcilicet imminet peticulum
vitíE & membrorum» ad Curiam domini Re¬
gis pertinent audienda & determi-
nanda. Placita vero de furtis, melletis, hate-
fo,plagis, verberibasy tranfgrefltonibHS,vbi non
sgitur de pace domini Regis fraéfa, ad Pi"
ctcemitej pertinent audienda & determinanda.
De plácito vero terrac, fimiiitet poteft vice-
comes cognofcere, quemadmodnm quando
pbcitum aliquod divertitur a Caria Barents
propter defeílum ipfus Curiae, & quando
convenitur ipfe tenens in Comitata abfolute,
Sx quo dominus feodi non poteft ex officio
ftcere banc Aflifam in Curiam fuam venire,
"idetur quod non defuit petenti de retfto,
quando non falfat. Tune ipfe petens fupplica-
tocapitali domino ut remittatei Curiam fu¬

am.
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am, Etcuncpoteft ire bene ad Comtttm fi
Yclit, Ec hrcc eft cauteh neceflaria.

C A P. III.

De j'jvifdiótione Curi^ Barems & qualiter pro-
cedendam eft in eadem.

Uodlibet autem breve de Redfto, prr-
tergnam breve ^nrvsmftcmàtun confm-

tuimsm maneriit debet effe patens, &r praci-
pe incapite claufum, & debet deferri in Cu¬
ria ipfias Baronis de quo ipfe petens clamai
.tenere terram, petitam. Poteft autem peteu
.ft voiuerit in Curia ilia profequi IcqudaiJ
•fuam ufqae ad .difcu/rionem litis per narrati-
cuem narratam, vel feriationem duelli. Std
/i tenens poluerit fe in Magnam affifarnàom-
,ni Regis m Curia iila, remanebit logúela illi
hoc modo. Tenens ille adibit Curiam &
habebit breve Regis ad vicecomitem loci,
.per quod breve idem vicecomesprohibebitdi-
¿lo domino fe jdi ne teneat placitum in Oi-
^ria I'ua, nifi duellum tuer.t inde vadiatiiuti
.co ordine quo vex mrndac q.iando hu'ufmo-
di pi citum deducitur in Comitatum. Et te¬
nens femper gaudebit eíToniis lui-s tamdewn
Jo vsmendi quam de ma/o k&i. Tam,en in ad-j
optione T-'tintis enr, fi voiuerit in eadeiiil

Ciirii
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Curia tamdiu dedujere platítum fuuai, vel
non. Qui fi volueric abinde recedere, adeat
baliivum Regís & probet facramento fuo vel
per duos teftes Curiam domini fibi de re<9:o
defeciíre,5: fic, velitnolit dominus ipfiúsCu¬
ris, etià in viro ipfo tenente, poteft hujufmodi
loquela fic transferri ád cômitatum< Et quid
fi Curia ipfius Baronis non defeceiit ipfi pe-
ténti de refto, qm fic traafiuletit loquelam fu-
•am ad Comicatum ? Certe dominus illius
Cutis, fi voluerit, poteft retrahere loquelam
illam in Curiam fuam, & eam ibi terminare
ordine prsdicto ; Dum tamen fufficienter pro¬
bare poterít Curiam fuá de reéto didlo peten-
tinon defeciffe.Videtur aucem quod idem Do-
¡íiin? Cutis poteft adeo fimpliciter procederé
in hujufmocii probatione, ficut poteft diftus
petens in probatione falfandi curiam fuam. Ita
Majori autem Cnria domini Regis, poteft i-
dem Dominus facere confimilia i taiUen rato
¿ontingit. Parvum enim feu nullum dominis
Curiarum in hujufmodi placitis tenendis profi-
cuum afcribitur. Et fciendumquod in Curia
"Bmnú non debet Attornattís aliquis admitti
fine brevi domini Regis.Poteft equidem domi¬
nus alicu jus curis fi voluerit ex gratia per lite¬
ras fuas patentes fcribere dóino regi quod re-
mifit ei curiam fuam, fi tantum diligaí ipfum

(jgjii petentem> qua litera porretí^a in Canccllaria
ùitii G ^0?
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domini Regis, petens ipfe habebit fuum prad-
pi de riflí, aiiedum vicecomiti, per quod prie-
cipiet tenenti quod reddat terram petitaii])&
rifi tenens hoc fecerit & ipfe pecens fecerit ip-
fum vicecomitem fecurum de clamore fuo pro-
fequendo tunc fummoneatur ipfe tenens quod
fit ad certum diem in Banco. Et fie ante ali-
quern ingrefium litis in curiam comitatus vd
Baronis, poteft hujufmodi loquela vel placi-
tum primodie diverti ad Curiam domini Regis
Aiajoreru'

CAP. IV.
Qualiter procedendum eft in Comitatu poll

Curiam Baronis alicujus falfatam. Brerc
de Pace. Kscoràam Comitatus. Fal/umjir
diqium in Comitatu. Seüatores.

PRobato liquidem ea folennitate qua decet,quod fi Citria Baronis defecerit hujufmodi
petenti de reólo poteft ipfe petens in eadea
curia profequi loquelam fuam fi volueric in
omni eventu, ufque ad diffinitam difcuifioneffl
litis. Hoc tn. excepto, fi tenens pofueri tfe in
magnam aififam domini Regis fuper repetita,
Et fi tenens lie fe pofuerit, ad proximum fc
quentem Comitatum gaudere poteft eflbniOt
jta quod in fecundo comitatu protendat in
pleno comitatu breve de pace quod vocatur

prr
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cet,
todi
iein

c in I
leüi !
ein
:ita,
fe* I
nio,

: in
tut

iro"

<emHS' Tanc remanebit loquela adpç-
titionein ténentis ufque duin venerint Jufti-
tiarii ad omnia flacha. Ex hoc liquet quod
nec doininus alicujus feodi, nec vicecomes re¬
gis , qui major efl in jurifdiñione, poflîc
aliquem liberum hominem ad corporale facra-
mentum ponere fine brevi domini Regis :
quod fi facete poffent, & tam dominas ilie
quam vicecomes ex officio fibi commiffo hu-
jufmodi magnat caperent fuis locis. Ca¬
veat turfus reus fibi qui fe fic in illamaffifara
regalem pofaerit quod diftum brève de face
déférât ad proximum comitatum vel fecun-
duin, falvato tn. per eflbnium primo Comi-
tatu poft talem pofitionem. Quod fi non
fecerit, ad calumniam petentis per praecifam
amiffionis defaltam, fe ipfum ac perpetuara
ejus fucceffionem privare judicabitur de peti-
tis. Hanc vero defalcara habet Comitatus de¬
terminare& inde Recordara in omnibus *Cu-»at.í«-
tiisreportare,quicquid erit in Comitatu in hu-«ii«r.
jufmodi plácito ante pofitionem inmagnam af-
fifam vel duelli vadiationem. Etiam, fi appa-
rentibus partibusquereletur & refpondeatur,
five loquela per non tenuram vel per quem-
cunque* bipertijocumcavilleturiis illa,dum-**l·f'ii"í»'-
modo detur dies ad proximum Cemita-
turn partibus, ad petitionem petentis ^ pert>teve quod' dicitur tone » poteft transferri

Gz nego-
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negotium, five placitum illud fuerit co¬
ram juftitiariis in Banco vel Itinerantihí
in ipfo ComitatUjEt fie annihilabitûr ptoceffui
inde habitas, & ftat breve. Petcns aatem qui-
cunque fucrit moderara gratia poteñ habere
fone. Supponendum eft n- quod procraftina-
tio petitionis non prscjudicat occupant], verb]
gratia fi Peterem a te fundum hodie mihi re-
ftitui, quod me procurante diftêrtur, polïîta
cafu tibi occupant! proficere. ideo quia pone-
re aliquam loquelam extra com itatum ubi ce-
lerior litis habetur detetminatio quam in ban¬
co, & quia praeiuraitur quod petens petiti-
onem maturare debet. Et fie pater, quia
prorogat ouod congerere debet petens, ei
gratia curioria conceditur fibiPo»?, Tenenti
autem nequáquam, nifi ex gratia majori,8i
caufa fpeciali, utpote, fi vicecomes loci fuerit
de ftipiteconfanguinitatis velaliqua affinitate
Jtve farticefs in fetitione petentiSf vel aliquan-
tifper rei offenfa feparaverit vicecomitem a te-
nente. Ex di¿te caufa five aliqua alia raciona-
bili interveniente innuitur tenenti ditftù Pono
A vicecomite vCropraefixo dielitigantibusin
Comitatu,. ad pnmum comitatuna, potel!
tenens facere defaltam. Caveat tn. quodinfri
XV. dies terram fuam replegiet, quod fi uon
fecerit, feifinam perpetuam, nifi aliunde re¬
cuperet, amitter, vel ad primuœ Gomitatuin

po-
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poteft eflbniari de malo vcnUndi, Se ad fecun-
duin facete defaltam & ad tertium de waIo
¡tíiú Eflbnium autein de »mIo hfii femper
fequitur efloniutn de waU veaiendh & non e-
contra, Tamen vicecomes ex officio fuo mit-
tete debet quatuor milites de eodem Comi-
tatu ad videndum infirmum, eo ordine quo
faceret fi placitum effet in Banco j & ideo prse-
cipietur ei hoc idem facete per breve de Judi-
cio. Ipfi quoque milites, fecundum quod in^-
fitmus futgere aut languorem capere elegerit,
ptafigantei diem quindeni, vel unius anni
& unius diei. Breve ad videndum infitmum.
Hex vicecomiti falntem. Mute quatuor lega¬

les milites de Comitatu tao ufque N- ad /, qui
ImgHidus efl ad videndum utrum infirmitM
tjufeejfoniavit demaloleUi verfus B. deflacito
terra quad e¡l inter eos in Comitatu tuoy fit lan·'
gmr necnt' Et fifit languor tunc ponant ei di¬
em a dievifus fui in unum annum& unum diem
Iffd Turrim London prafato B. inde refponfu-
nsf vel fufficientem perfe mittat rtjponfalem.
£t fi nonfit languor tunc ponant ei diem a die vh
fus fui in XV. dies quod tune fit ad proKimum
Comitatum tali prafato B> inde refponfurus
velfujfictentem drct Et dic quatuor militihus
mis quod tunc fint ibi ad tefiificandum vifum ih
km & quern diem ei pofsterunt, & habeas ibi no-
taina militum_& hoc breve.

G 3 Ante
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Antevifnm terrœ petitum & fadum, po-

teft tenens effoniari demxh Itüu & poft vifuni
¿militer, prscedenti femper effonio de mé'
veniendi. Sed tantum unus langaor capipo<
teft ante vifum vel poft, pro volúntate tenen-
tis, & non plus, quamvis eftbnium de mli\
hüi in Majori Cm'rf domini Regis, utpote adj
Bancum veí in Itinere Juflitiariorum^ jaci de-
beat tertio die ante diem placiti ptsñxum &
per duos eifoniatotees. Et hoc in praefenti!
Conftabularii Caftri, civitatis, vel Butgi u-
bi hujufmodi placita tenentur, qui indeRe-
eordum portat coram eifdem Juftitiariis vtl
.coram Majore hujufmodi civitatis ft Caftrum
non habeatur, nee per confequens Conftabu-
larius. Qijia frequenter evenit quod cemita-
tus tenetîtur in filvis, & Campeftribus foris
villis & alibi, videtur n. quod calumnia-
tio eftbnii de malo ieñi non projeâi ante tei-
tiumdiem, nec per duos tetes locum non te-
.net; quia in talibus locis nulla relîdet talis per*
fona quae talia recordare vel teftificare poííe:
.vcldebereti Tamen fi hujufmodi pkcituffl
fuetit coram Juftitiariis de Banco velltineran-
tiltuy debet ex confuetudine & jure hujuf¬
modi eftbnium jaci ad Caftrum Comitatus vcl
Burgi coram Conftabulario vel ad Turrini
londoniíE pro Banco, vel alibi in Itinere Jufti-
tiariorum propter hujufmodi refeantiam.Idem

diço
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pO" dico ácCuria Buronts. Non n. tenens ignorat
íuo à quo domino tenet & cui feodo eft annexur.
m/í Pet duos autem eflbniatores folemnizati debet
po> tale effonium, ut unus per effonium excufet

infirmum, & alius propter priorem excufatio-
nem in eftbnio de malo viniendi^in hoc elTonio
quafi iterate de una & eadem «gritudine, te-
ftimonium perhibeat.Et idem jaci debet tertio
die ante diem litis, propter computa tionem
dierum in anno biflextilijUt cum detur dies lán¬
guido à die vifus fui irt unum annum & unum
diem per ipfum diem integrum ante tertium
diem, ante diem litis poilit falvari dies excre-
fcens in anno biffextili, & computari in inte-
gritate anni, quo diilum effonium projetftum
fuit, Tefte coafilio domini Hearici Regis, ae
brevi fuoinde diredto Juftitiariis fuis de Bâco
anno regni regis Hearici Li 111. Effonium
autem de ultra mare àc inte locum non tenet
nifi in prima excafatione jaceatur, & hoc in-
telligito nifi reus iter arripuerit verfus ultra
mare prius quam fummonitionem receperit ;
fi n. reciperetur hujufmodi effonium de ul¬
tra mare poll effonium de malo venieadi, vel
fummonitionem faltem, frequenter accideret
quod ipfe reus maliciofe hoc faceret ad fpro-
gandumjuspetentis. Et ideo locum tètièt in
prima excufatione litis. Quia ex quo implaci-
tatus ille iter arripuerit ante fummonitionem

G 4 recep-
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receptam, videtut quod non conñabat eiíervi
dies de plácito prxdido. Et quid (i reus de üh^icU

- ■ ,0'q -ír<« eífoniatus caEdieeífoniiprojedi, fitnioni
erit in regno?Cette fi, petens hoc .eodem die krr
calumniet, ad aliu diem plácito pi aefixum diim- llatu
modo hoc fufficienter pvobare poterit, reofitioi
adjudicabiturpto defalta. Intereft autem Ju- (ion
ftitiarioïum inquirere hujus rei veritatem. tent:
Vicecomes autem infuo comitatu fimiliter fa- Etií
ciafi aut probationem illius petentis recipiat tanti
fixta munti. Comperto fiquidem mfum reum Cm
in die didi eíTonii projedi extitiíTe in regno, imp

Reg
reu!

pro
dier
M
dia
in d

reus ille amittet feifinam terra: petita per de-
faltam. Eflbniumde férvido D. Regis íemper
admittitur & locum tenet ad alium diem, duni-
modo porrigatur breye domini Regis de war¬
ranto effonii pracdidi. Et fi reus non porti-
gat cadit illud breve in defaltam amittendi fei¬
finam tertSE. Et fi placitum fuerit de captione
averiotum cadit in mifericordiam tanquam in-
defenfus, & petens habebit per judicium re- ille
tornum averiorum. Quando dominus Rix deu

iuextrdtHs, rec fecum exiftente, & hoc I hab
liquet in Cancel·laria domini Regis warrantum ' Et i
haoebif, Sed fi rege non exifiente in exercit» , tab
miferit aliquem talem in fetvicio fuo, fi hoc ' 8c
in rotuli? Cancellaiiae non inferatur oportet ten
quod /iliçitiis miles compatriota ipfius facta* pot
mento tefiificetiir ipfum yeum effe tali die in tn i

ier:
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teiíervido domini Regis antequam breve ie fer-

- concedatur. Si n. fine rita examina-
IfcitioneGoncedatur tale breve, otdo juris cre-
die lerrims perverteretur. Nam in quocunque
um- flam efl'et lis hujufmodi five port vel ante po-
reo fitionem in magnam afllfam aut duelli vadia-
Ju- tionem, per talem warrantum poflec jus pe-
eiii, tends letardati & cafualirer imperpetuum.
fa- Etideo tali fojemnitate fiat hujurmodi war-
piat rantizatae. De plerifque autem placitis poteft
euro Cmitattts ferre recordurn. lit cum quis aliquc

implacitaverit in Comitatu per breve dominí
Regis de Con/netudinibus & ferviciis, & ipfe
reusdedicit in pleno comitatuipfi petenti hu¬
jufmodi férvida petita, & ipfum difadvocet
pro domino. Tunc dominus ille pofieritatc
oierum petierit per breve domini Regis
ReUj de petendo tenementum illud de quode-
difta funt hu;qrmodi fervicia petita, habendum
in dominico pro fervicio fic dedicto. Si reus

re- ille hoc in refponfione negaverit, five in eo-
Rex dem comitatH id nèget, five in Majori Curia,
hoc babet comitatus in hac caufa ferre recordum,
:uni Et fi Comitatus fic recotdatur, petens lecupe-
fiM rabit de praedido tenente feifinam perpetuam,
hoc ' & fi Comitatus è contrario recordetur, pe-
;tet tens amittet clamium imperpetuum. De his

portat Comitatus Recordum, De pofttionihas
in in ofagnaw affifam, duelli vadiatioue, defa/tit
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18 Hel·lgham Magna,
foil iefAltm» utpote poll vifum terrae faélun
ut in defalcis ; (i reus poftquam fe pofuerit i
magnam aiTifatn ad proximum cotnitatum na
tulerit breve dotnini Regis de ^ace quod vo
catur frohibemtu ; vel eflbniatus fuerit ai
proximum comicatum pod hujufmodi pofiii'
onem & ad fecundum non deferat didtum bro
ve,& in fingulis placitis terrs ubi tenens amii'
tet per detaltam. Et in utlegañút & in pro^
fecutione apfelU fine Irevij vel cum brivi^ habci
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comitatus portare recordum in eodem comiti'
tu, & in Wíijoríí«rM domini Regis. Tamení
reus fecerit defaltam in eodem comitatu poJ
vifum terrae fadlum, & ad calumniara ipfius
petentis fummonicus elTec ille reus ad audien-
dum judicium fuum, & deferat fuumcowiXi de!
amovendam loquelam illinc coram Jnflitim fei
de Banco, quad per adignationem caufaruu nai
fuperius expreliarum facere poflit ex gratii
fpeciaii, generaliter funt reincipienda omnii
retroaéla in comitatu ante pofitionem in maj-
nam affifam vel duelli vadiationem, & can
per pone venerit loquela ad Bancm in pta-
didla defalta poft vifum, comitatus non por- ; fiq
tat recordum. Singula placeta fine breve de-1 alii
àudii in Cemitatum, extra comitatum carentj alii
Recordo ipfius comitatus. Et omnia placiti mi
dedudta in Comitatum per breve transferri

feii
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políuit per breve coram Juflitiariis de BanWj ]«<
vel
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vel I(inere,8c non è converfo, Qyia in ipfomet
Poní fempet fie dicitur « Pone *dpítitionmfe*
Untis loquelam quo eft in Comitatu tm per
keve noftrnm de reSlOi Tunc igitur fequi-
turex verbo illo ¡^per breve noftrum^ quodR
petens non agat per breve, quod nulla eft ibi
loquela. Hoc autem dico ad adnullindam
opinionem Rufticorum ruralium qui frequen¬
ter ex impetuofo ganitu, ut appareant quod
tion fint, fuftinent cconverfo. Sin autem
placitum fuerit in Comitatu ftne Irevi vel cm
hrevi, executiones Judiciorum habitoium in
comitatu fient fieri & debent per Ballivos do-
mini Regis cjufdcm comitatus, Quemadmo-
dum five per narrationem narratam, five per
defaitam poft defaltamadjudicetut ipfi petenti
feifina de petitis, ex praecepto vicecomitis po-
nat diftus Ballivus petentem in hujufmodi
feifinam, nec oportet ipfum Petentem qua:rere
aliud breve ad hoc faciendum .Quia vicecomcs
exjudicio comitatus in hoc cafu naturam &
tenorem tam p/irvi Cape quam magni ex officiofibi commifib habet fine brevi. Ideo Judicia
fiquidem comitatus pronunciari debent per
aliquem SeÜatorem ipfms comitatus. Et cum
aliquotiens evenit> quod quis queratur do¬
mino Regi de falfo judido reddito in ipfo Comi~
t«i«, non intelligatur, fi comperiatur ipfum

nC) jndieimfa!fm effe, quod vicecomet inde pu-
niri
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niti debet, immo comitatus, id eft, commune
tat comitattis, unde expedit hujuímodi fcQi
toribus tale refpondere quale pro jufto pots
rint advocare , Sí autem vicecomes pollli
reddere hujufmodi judicium, quandoque pr^
textu lucri, vel caufa ignoranciîE deviaret

Ban
&t(
fori
fece
Et I
inn
def(quod ft ftc faceret, indebicum effet & ini

_ quum * profequentibus hujufmodi caufamimi ten
pingere. Et alia fubelt caufa. Sunt n, non-' Inj
nulli vicecomkes adeo ftmplices quod non hi- niei
beant unde refpondere polfint de mifeticordii nor

affignata quando convincentur de tali judidol Du
incuria. Et ideo ftatuitur quod tsm Coal·l dol

teddat judicium. Caveant nunc de in- ult
jufte procedere. Semper iatelligendumdl to:
quod quilibet fummonitio fieri debet per íwi
fummonitorcs. Videamus ergo quid 8{ qualt
fit oflicium fummonitorum.

CAP. V.

ttij

jud
bre
pei
pet
que
tjfoDe officio fimrHonitormt. Lex vadiata. Eifo-

niai ; tm
i dm

tLlm ordo placitandi in Curia Baronis^. not
ComitatH per breve domini Regis dtj turrecto fuperius in parte exprimatur, nunc Et

cum hujufmodi loquela in pleno comitatu pti fit
breve quçd vocatur ^djòçnata fueiitin, ¡m

Ban-i
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Bancum, opus eft docere quomodo ipfi petens
& tenens de cseterc debent ptocedere. Cur-
forium ett autem, quod quandocunque petens
fecerit defaltam, tenens eat quietus fine die.
Et tam petens quam plegii fui de profequendo
inmifericordia. Et ideo de tenente & ejus
defenfionibus loquamur. Primo de plácito at-

1"! terminate ad Bancum foris Comitatum^ Pene.
In primo diepoteft petens elToniari de malo ve-

hj- niendi ab initio & gaudere eodem eflbnio^ fed
rdii non decet propriam commoditatem differre.
icio; Duo boni fummonitores adibunt tenenté dicen-

do lie. Ños A. ^ B, fummonemus te ¡¡¡uod fis
ule die afud London,corJufiitiariis de Ban-
to re/fonjurus tali de tanto terra cum ^ertinen-
n'úin N.^fpecificare debent quantitatem. In
judicando auté cj/owiofemper refpiciendafunt
brcvia originalia& ftatus placitorum > ne forte
pet iteratianem eflbnii nimis differatur petitio
petentis feu per machinofam cautelam profc"
quentis aliquid hujufmodi eftonium. Sed fi taie
ejfonium irritum fuerit convertatu* in defal-
tm. Et ideo Juftitiarii fie faciunt ad evitan-
dum periculum Se errorem. Et fi fummonitores
non faeiunt offieium fuum ut praediâium eft,
tune non conceditur fecundum legem terrsc,
Et hoc idem dico, quod fi fummonitio non
lit fecundum legem tetrte poft terram capcam
«nmanum Domini Regis, replegiare earn po-
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teft reus & omnino difadvocando omnia effo
nia cujufcunqae generis vel naturx fuetint
defendere fummonitionem fic. í&íc Orfauti
ne pope eo fere. Car 0e ne fu pas fbtnotuiie^
iQunlepbe terre, 9 ceo Tup p^eftafere quan
ïîe ceft CourtagarD quefere Detierope» E
tune àéit\\t^ummonnQresS\ fini bonijefle p»
fentes ad teftificandum fummonitionem fuam ;i
Et nifi fe repraefentent ad teflificandam funiv

défi
ÍUU1
&ii
pof]
quai
pio
poil

monitionem, licet illam decentet fecerint non
funt ¿0»! fummonitores» Et tune adjudicabi-,
tut reus ad hgem fuam xii. manu quam face-'
re potefl fecure, fi non fit fummonitus fecun-|
dum legem terra?. Et baie eft cautela necef-
faria. Et fi fummonitores fint boni, adhuc dico
poteft reus efle ad legem contra eos, licet falfo,
Et fummonitores non portant recordnm in bac
caufa ad deftruendum legem Rei. Ifta auteiu
ultima lex poteft vadiari adfalvandum Mtm-
nalia âut Redditum affifum- Et poteft reusre-
trahere fe de lege & efle in mifericordia,& au-
tumnalia lucrari. In omnibus autem, curiis &
fingulis placitis poteft fieri hare cautela. Qui
rite fummonent & eandem fummonitionem te-

ftantur, vocanturfo»/ fummonitores per legem
terrae& non alicer. Licet vero przfentia te-
nentis ex confuetudíne regni debet in curia
domini Regis ufque ad efumnm diem expeôt-
ri, intra quam tenens non adjudicabitur pro
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defalta, caveat tatnen tenens quod eflbniutn
{amprimo die jaceatur, aut calutnniari poteft
& in defaltam reduci. Attamen fecundo die
poffunt aliquando eífonia intrari in rotulo :
quanquam ex gratia Juftitiariorum quandoque
ptojpcer nimietatem eiToníoium primo die non
poilunt intrari.

CAP. VI.

Modus effoniàndi & reddendi eflbnia & dies
in brevi df Reüo> ElToniatores.

Atturnati.

Modus effoniàndi talis eft. Talis verfpsstalem de plácito terra, fer talem' & lie
irrotulabitur. Modus reddendi effoniorum
üliseft. Dicat Praenotarius clamatori. Exige
ifmiatorem Richardi le Jay* refpoudeat effoni-
ator. Ecce Adfum. Iterum Praenotarius uH
ijl FT.Hujff, ac ft diceret, petensy qui fimilitet
dicat Ecce adfum» Tuejfoniator Richardi affida
hAendi hie narrantum tuum à die fanSli Mi-
thaelis in xv. diesy & tuWillielme ferva eundem
Jim, AfHdatis in manihus vel fuper virgam
\tlmatoris recédant utrique ft velint. Poteft
autem tenens effoniatus, ante ledditionein ef-
fonii, apparere ft voluetit, & refpondere pe-
tenci ft voIuerit.Et ft ipfe tenens inventus iue-

rit
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• leee/i/<z-rit juxta ^plebífcitum, antequam reddature'
títHm. fonium ad calumniam petentis, coercerurrf

fpondere petenti, velit nolit, de capitali pli
cito* Et fio per propriam fatuitatertí p
in pnma tali apparitione amitter'e dilation;
ftatutas. Sunt etiam dies communes dati, e
confuetudine regni, in omnibus placitis (;
cundum diveríitacem naturarum breviuixié 1
hoc autem brevi de recio generàliter dent:
duo dies per annum tantum. Et ratio quaret
ifto brevi aiîignântur pauciores dies pet annn:
quam in aliis brevibus; quia de quovispote
dilTilire ad iílud, & non è converfo. Iftudtij
ftirps eft aliis, ita quod quicquid per ipfu
rita determinatione concluditur ftat imperft j

tuum. Et ideo per banc moderatam diIatio.j
nem parcitur tenenti. Curia namque doiiÉ
Regis neminemvült dicipere. Didiebwtie
nihpss 'm hoc brevi ficdiftinguo.fi breve prifflt
venerit ad feftum Sandi Micbaelis de Oftabii
& Quindena Sandl Micbaelis adjornetur adi:
PafchsE in xv. dies. De tertia teptimana|ii
ill.feptimanas Pafchar, Demenfein menfes
& quinta feptimana in quintam feptimanair.
De Craftinoj Animarum in Craftirü Aíceit-
fionis domini. De craftinoSandiMartinüa
craftinum Sandaí Trinitatis, de quindena Sat-
dl Martini in quindenam Sandae TrinitatiSi
ultra quod quindenam Sandi Martini in hac
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termino non recipietnr breve. Et fi breve ve¬
nent ad terminum Sanfti Hiilarii bocordine
refpondeat ei terminus Sanftijobannis Bap-
tilis & è converio. Pafcha n. Sanótus Micha-^
el, Johannes éc Hillarius in hac regula conver-
tibiliterfe habent in omnibus brevibus & pla-

tis [i citis. £/D/iiator autem, abfente vel precíente
mi I adverfario fuo, tantum poteft facete quan-
IcntTi turn Attornatus omni die, nifi eo die quo 0-
larei: portuerit partes litigare. Litigare autem pro
innii; domino fuo non potefi ejfgniator. Sed fi petens
pote eífoniatus fuerit vel cópareat.f,yfo«wí»r tenen-
bdnj tisbene poteft capere dié verfus eü adeo be-
ipfu: ne ficut dominus fuus vel ejusmumMuts vel fi
lerpe-. petens fecerit defaltam,idem eflbniator in red-
ilatiftj ditione eflbniipoteftcalumniaredefaltà, &fic
loniitj per calumniam fuá petens perdet breve fuum,
um Sep/f^í'i fui in mifericordia,&tenens Síejfonü-

tsres quieti fine die. Et fi reus deficiat in red-
ditione eflbnii petentis, reverá effoniator ille
poteft fequi defaltá verfus eum & habere bre¬
ve de judicio ad capiendam terram in manum
domini regis per magnum Ca^e aut per Par-

anaffi ' vm de habendas feifina vel de attachiando feu.
Jijiringendo fecundum qualitaté & diverfita-

iniia I tern brevium & dierum, adeo bene ficut potett
Sat" iminus fum vel ejus attornatus. Aliter au-
itatis, tern poflet talis defalta tranfcurrere impunita
n hoc frequenter ad damnum cujufpiam 8i in illufi-
tet" H oneiti

ariE

dabs
radi;
n3iii
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onem regias dignitatis. Quando autetn íjI/obm-
tor ieqaitur defaltam pto domino fuo vel pro
¿40 Atmrnato, ccrtutn nomen ejus irrotuiabi-

* Ita codi-tur in Rotulatione defaltse illius,propter * te-
xes queis pgrem ftatuHi ipfius effoniatoris qui in hoc cafu
utimur. foletnnis efficitur in poteftate. Quando

autem atturnatm fequitur defaltam pro do¬
mino fuo, non fie fit ; nifi dubitetur defraude
acturnati.

CAP' VÎ.
De Attornátis faciendis,

POft igitur effonium redditum, poteft reusapparerc in Curia & facere atturnatos. Se-
curuih eft n. e-i facere duos attptrnatos pro peri-
culo infirmitatis» feu mortis, vel etiam fraudis
in quocunque ftatu effet lis ilia. Ambo reus
& petens poffunt facere atturnms & debent
fieri per hxc verba. Ta¿ü fonh hcofuo talem
verfl·ls talem de plácito terra. Et fi prius fece-
lit attornatos quos amovere voluent, fie. Et
amovet taies quos prÍM,S¿c. Poffunt autem per
breve domini Regis de Cancellaria tarn pro
reo quam pro pecente af^mkúAttornati.Bt fi re¬
us aut petens infirmentur in provincia, & non
poflunt venire ad curiam coram Juftitiariis,
nec ad Cancellaria domini Regis ad faciendos
attornatos, cum oporteat de neceífitate faci-

entem
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entem atcornatos perfonaliter in Curia prse-
fentem cíTe, tunc ad procurationem volentis
facere attornatos, mictat Cancellarius ali-
quem notum clericum de Cancellaria ad infír-
mum coram quo faciat attormtos' Et Can¬
cellarius quando eos recepit, mandabit Jufti-
tiariis per Weve áom'mi Regis de hainfmedi at-
tornati receptione. Et quando dominus Rex
ex gratia fua dat alicui poteftatem recipiendi
hujufmodi attornatos,tunc lie. Rex dikUo &
fide/i fl·lo tali falutem. Sciatis quod dedimus
V)his potefiate·K recipiendi attornatos tales, qms
locofHO atturnare vjkerit, ad lucrandurn vel
pndendum in lo<^uela qua eft- coram Juflitiariis
nofiris apl·ldWeflmonaflerium per breve mflrtimy
interprafatum petentem & talem tenen-
um de tanto term cum pertinentiis in N. Et
ideo Vibis mandampts quod, cum Attornatos illos
receperiiis, de nommibm eorundem attornatorttm
confiare facialis, remitientes nobis hoc breve, 8cC.
Si autem petens five reus languidus fuerir, po-
teft habere breve domini Regis de attornato
faciendo fie. Rex vicecomiti falutem, Mitte
fsatuor legates milites de comitata tm ufque N, •
«í/F. qnilanguidus efi ad videndam quern Idem
^•loco fuo attornare vúuerit ad lucrandurn vel
ferdendum in loquelaqua efi in comitatu tuo co-
rm Jufiitiariis nofiris Itinerantibus de tanto
terra cumpertinentiis in N. & die quatuor mili-

H 2 tibns
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tiltu illis quod jint coram Juftitiariis noflris tali
die ad teflifcandum quern idem T.infrafatalo-
quela loco fuo attornarevoluerit,Sic. Juftitiarii
limiliter in provincia poflunt recipeve attur-
natum & hoc fignificare fociis fuis per breve
fuum , & ttabit atturnatus. Reus autem in
nullo plácito quod determinan poterit per le¬
gem, non poteft facere atturnatum propter
imprifonamentum quod fubfequitur : quia non
debet quis imprifonari pro deliólo alterius. Ex
quo iilud eft petfonale deliftum, nec per con-
fequens facere debet pro eo legewi nec cum
reus fecerit atturnatum, oportebit petentem
fe eflbniare verfns ilium Atturnatum, immo
verfus principalem, Attornatus autem ft fuerit
eflbniandus, Temper nomine fuo elTonietui &
non in nomine principalis,

CAP. VIII.

fecundas dies plicit'i, Tiefaltee. Magnum Cape-
Parvumcape. #Ûtl J0lEÜtne. Legis va-diacic.

SEcundo die placiti poteft reus facere defal-tam ft velit ex confuetudine regni,dumta-
men eflbniatus fiierit primo die ordine pr«" 'monftrato. Petens autem expeótans quartumdiem ipfo die ofiferat fe liti fie verfus ipfum re-
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urn in hxc verba. îKicbardil» Iz Jag ft p|Of=
fre íier0 ®KUI. ï^ufe Oe plap be ferre. § ti»
entiourparfon eífoneur iefeea o?e, 9 ceoefl
bug le quert lour, boni noua bemanbon» lubg=
ment be fa befaufe» Cujus prsfentatio fie ír-
rotuIabitur.Richardus leJay of.fe die ver-
fus Willielmum Huffe per attarmmmfuum de
fUcito terra ctimpertinentiis in H- quAm clamat
]hs fmm verftis eum & ipfe non venit & habnit
dim per ejfonium fmm hie ad hmc diem- Judi¬
cium. pradiSia terra capiatur in manam domini
regis., & diem captionisfcire faciat Jafiitiariis -
no/iris per literas faas jigillatas vicecomes^ Sec. o^onex..
Et ipfe [nmmoneatur qmd fit hie tali die coram & fnm-
Jafiitiariis nojiris. Et tunc exibit iftud breve ;
quod vocatur magnum cape. ^Rex vicecomiti 1
fa/utem. Cape inmanum mfiramper vifum le-mnm !
galium hominam de comitate tno mam Caraca- quod fit,
tm terra cam pertinentiis in H- qaam R¡-&c.»irfe
chardus le Jay, in curia noflra coram Juflitia-
riis nofiris apad We/lmonafieriam clamat at ps oftenp- ;
fmm verfas Willielmum Huflfe, pro defeEla ip- rus quart
flus W' & diem captionis fcire facias Jufiitiariis 'M'A fer-
nofiris apud Hrefimonaflerium tali die ^ & habeas
ihi nomina eonm per quorum vifam hoc feceris, ,
Sec. Quotquot fuennt deforciatores in brevity»,!
ifiomatoresfuos, eiff. Píetamenin Codd. míT. queis minaut alitt
Icgitur hoc breve quam in contcïtu defctipfimus, qu« fcquunui
fans docent ita locum hunc effe fupplendum five Heiighatni vetl;
lint five infititia. !

H 5 no-
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;
^ nominati, toties repetatar It Cm figillatim
- ^'S^fupcr unumquemque deforciatorem. &tunc

irrotulabimr profFrum fuum fic. & verfm
. tur htec WiUielmttm de tanto terra, &c. Et fic de fiiigu-
•¡ verba. fis. Duo veiba in hoc cape notabilia fint, re'

fponfaras&C ofienfarpis. Refponfarus refert ad
Yrmnfer- capitale placicum, OflenfarHS ad defaltam fa-
: «aorcíf nandam cui ? fcilicet domino Regi. Quia ex
iizmfibihoc defalta fi terra debite repiegiatur, nemo
datum lucratur nifi dominus Rex. Ec ioeo fic dicicut
ferejjo- fervaverit, 6¿c. Si autem reus ptimomatons h- r j r i ^ 1 l • j

recent defaltam, tunc in hoc brevi deca-
■ quiàillo' piendo terram in manum domini Regis * omit-
dic] & tacur hoc vcvbû Oflenfurus quia ilio die nulle
quï fe- naodo comparavit nee per confequens habuit
yg"^™''afium diem fed ey?i»yarw qmre non fait coram
quï Cg- Jtiflitiariis neflris Jicut fammonitus fttitr. Ifiud
nií [ ] cape vocatur magnmn cape ad differentiam alte-
liifce in- rius brevis de judicio de plácito terraé quod in-çludun- ¿jpitper Cape, non pro eo quod fcilicet majot
fatisin- fubfequentia vel efFedfu, fed quod plures
tegra articuli contincntur ineoquam in fubfequenti
funt,nec brevi quod dicitur parvum Cape, vetbi Gratia.]
inomni.In finnplici defaltaab initio poft fummonitio-
dicibus ^ eííonium adjornatum fi quis reus de-
Radul- fecerit, ut prsdidlum eft, capietur terra in ma-

agnofcunt autorcm. iedrelegatur leôor five abauroreipio
five ab exfcriptoribus nonnullis ad fummam & omnino pro anmò
qux dicitur ait afTallOtri omiflls annuo brevi de Magpoapt
&quaefunt id genus caetera uti diximus ficfignata.

num
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nutn D.Regis per magnum cape. Sed reo defi¬
ciente poftquâ comparaverit in Curia, capie-
tur terra in oianum domini Regis pet patv^im
cafepro defedfu rei qui fummonebacur ad audi-
endum judicium fuum & ex hoc petens confe-
quetur feifinam de' terra petita. Caveat rur-
fus fibi teus deficiens quod infra xv. dies ter-
tam fuam captam m manum domini Regis re
flegiet, quod fi non fecerit, ad calumniam pe-
teiitis proximo die placiti amittet feifinam tei-
rae, ficut per defaltam poft defaltam, 6c per
magmm cape returnatum fiet hujufmodi pro-
batio, fclicet fiat collatio de die captionis in-
dorfato a retro brevis illius returnati a vice-
comite, & de replegiatione. Si diftridto com-
poto comperiatur terram non efl'e replegiatam
infra xv. dies poft captionem, amittet feifinam
per defaltam. Et de hoc fetvit hoc verbum,
Et diem captionis, See. Et ifta defalta vocatur
gallice ^on & squipollet natura-
liter defa/ta fofi defaltam. In quibus utrifque
defaltis,& defalta poft primâ fummonitionem,
defalta poft vifum, defalta poft vadiationem
duelli, defalta poft pofitionem in magnam afli-
fam, defalta poft vvartantù vocatum & defalta
finon milerit certum refponfalépoft confum-
mationem languoris, femper reus amittet fei¬
finam. Terra fiquidem capta in manum domi¬
ni Regis pet vifum, non poteft replegiari nifi
coram Juftitiariis vel in Cancellaria & hoc man-

H 4 dabit
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dabit dominusRex Juftitiariis pet breve fuum,
tamen ubicunq; inventus fuerit aliquis de tali
officio piivilegiatus, five fuerit hie coram quo
dependeat placitum five alius coram quo ter¬
ra fic capta replegiabitur, ille mandabit fociis
fuis diem re^legiationis. Sed non oportet eum
in propria periona terram fuá replegiare. Qui-
libet n. extraneus pro noto, & è contra ter¬
ram alteriuspoteftr«/i?^j<irf. Sciendum eft au-
tequod vicecomes nequitiâ in officio fibicoill-
miflam poteftfacere multipliciter. verbigra¬
tia fi reo non fummonito, tefletur & indoriet
vicecomes in bïQvi remiflb ipfum efle fiimonitii,
unde magnum cafe eXivit. & fi iteru in magm
cape tcRcmx captione terr$ qua: noncapieba-
tur & diem captionis praetextu cujufdâ fraudi?,
unde didla terra non fuit replegiata, eo qucd
reus inde nihil fcivir, & petens precife fe capit
ad defaltam non plevina. Etquid fi tefietur ulti-
mam fummonitionem quae eíí in k cape reo non
fummonito, & petens per defaltam recuperet
feifinam, cum de jure nullam potuit facere de^
faltam, ex quo fummonitus non fuit ; fciendii
eft quod pod defaltam irritare poteíí per de¬
dícete prjmam fummonitionem per )egemit,
XII . manu, Captio tam.en at fanetur defalia
non plevina-, per legem dedici non poteft. Nam
fi reus vellet dedicere captionem oportet prius
evincerefraudem captoium dirftar terra: per vi-
jbres didlae caption!r. &hoc ad impediendam
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ultimam fumaaomtionem contentam In le cape
per quod reus recuperavit feifinam didx terrs
petits non poteft dedici per legem- Quia tefti-
licatum fuit die quo petens recupeiavit (eifiná
terrs petitae cum reus non fuerit ibidem, &
licet aftinfiec nonexpediret ei dedícete fummo-
Ditioaem, cum non poíTet refpondere de capi^
tali plácito nec poflet vadiate- legem de non
furamonitione contra fummonitores qui tunc
non fuerunt ibi, & fic recuperata feifinam pe-
tentis reus non haberet partem adverlam cui
refpondere deberet nec diem placiti unde pof-'
fet aliquid dicere vel legem v^diare. Hic nul¬
lum haoetur remedia nifi dare domino régi de
fuo pro fic, quod faceret venlre'fummonitores
ad attingendum hujufmodi falfitatem, & ita
poflet recuperare diclam terram fuam. Et li¬
cet fummonitores teftantur advérfus ipfumre-
umlecundum Henricmde Bathoria,xea$ po¬
teft tunc dedicere per legemx 11. manu con¬
tra fummonitores de non fummonitione quam
teftantur fe fecifle & eorum teftimonium infir¬
mare,& licetreusperdatper àthlt^nonp/evi-
velp defaltam poftdefaltam, fiabettamen

recuperare pro hoc per breve de re£ij. EíTonia
íiquicé àzultra mare de ftrvitio domini RegisdA
malo veniendifi terra capiatur in manum domi¬
ni regis quod debita hora replegietur, poíTunt
irifirmari, p dedicere primam fummonitionem
& fic de novo reincipiédu eft. Et fi terra capi¬

atur
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aturin manum domini Regis & debite reple-
.giatur,tiinc poteft in apparentia reipetens ef-
foniari.

ut(

ice

noi':

CAP. IX.

Placiti Tertiut dies. Ejfonii calumniatio.
Ifourcijer. î@let3Înc.îffecotierpfur Default.
Breve de Scias. Parvum Se magnum eaj)i.Effoniorum formulï. De malo ledti. Lan»
guor. Quatuor milites mi!it ad infirmum,

par
eX[
loc

qu(
m,

tuv

k
inl

2DefauU puts effotn ûe mal De Ui, 5 auters
Diifaulrs. Vifores. OHieto tiE terrEf

TErtio die apparente petente, fi reus efic-nietur proculdubio eflbnium illud difallc-
cabile eft. quia non poreft reus eflbnium gau-
dere, donec prima fanenur defalta poftquam
terra fua capta fuit. Et fi fit effoniatus perdit
feifinam terra; ut per defaltam poft defaltam.
Facto autem atturnato rei fequenti die placiti
ambo atturnatus petentis 3c reus ejfoniabuntms
atturnatus autem rei nequáquam. Si reus efifo-
nietur & atturnatus fuus non vel tunc petens
ad alium diê poteft calumniare eflbnium illius
rei vel non. Certe fecundum Henrtcum de Bs-
thonia non.Hora enim hoc faciendi jâ praeteriit,
Petens aute feuattornatus fuus vel ejus eflbni-
ator in redditione eílbnii iili' potuithocfecifl'e
& allocaretut de jure, Htc autem ptobaturde
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ute quod qaandoqiie aufertur quod differtur.
icet tameii geneialiter dicatur quod ditfeitur
noiiaulertur. Caluuia enim eííonii jpjedti die
umbulo hodie * devoluta in c s peteiitis, quia^
expedit debitum tempus caluainiandi hodie^y^non
locum non tenet. Hicautem diíputaripoteft tenet in
^wùejfonimr in calu plus facerc poteft quamo«P-c-
mnrnatm. Si autem vir & mnlier invenian-
lunn uno brevi, quemadmodum fi terra petita
íiierit hurreditas ipfi? mulieris veldata cum ea
iiiliberum mantagiuin, feu efi qüefius iliorum
viri & mulieris conjui â:im,alier eorum pntno
èe potefi efl'oniari, & ai ter deficere. Coiigruit
tatnen viro primo eiToniari in hoc cafu. Quid
'«it tunc de defalta mulieris? Terra ca-
pieturin manum domir.i regis aut deeritordo
pris. Et quid fi replegietur hora debi¬
ta? Et hoc comperiatur per indorfamen-
tum brevis vicecomitis ^ Die dato eflonio
ipfius viri amittecurne terra petita pet
defaltam ipfius mulieris ? Cum habeat virum
fine quo de jure conjundtim non habet refpon-
dere, Certe licet vir praceliat mulierem gene-
raliter, & in ore fuo ftet verbum mulieris, fi
terra petita fuerit de hareditate ipfius mulieris
videatur quod debeat amitti. Sea fi fuerit talis
tetrre quefius viri & mulieris conjunctim,
vel fi donetur cum ea in liberum marita-

gium,ubivir tantum habeat in terra illa quan¬
tum
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turn muller aut plus, non amittatut tunc pe
defaltam illam. Non enim convenit quod quii
pro alterius contumacia puniatur. ^uid etii
tunc de defalta ipfius mulietis? Refummoneatm
una cum viro fuoquod tunc fit ad alium diem

* Locus^'"''® pnmitus eflbniato
plerifq; tnulierem primitus effoniatá converti non po

áiep
quaa
teñe

leati
nota

btev.

cxcmpVi.teit. Caveant vir &mulier conjundim impla-
corriip- citati qaod femper in eíTonio alteri? alter com-
tus.

pareat quamdiu farcAre polfint, ôc, cum uitit '
non políint, concurrant eorum eflbnia in te
locis. Alter autem illorum tantum unumeffo-
nium de ntalo leíl·i habere potefi. Haec autem
omnia tlico de plunbas farticipihus ubi tena
impertita efi feu tenementù videlicet de fum-
tione eflbnii & de defakis inde proveniencibus;

* A/i>-/-numerantui' m parte in * ftatutis doini Henm
bridie Regis.Si auté plures participes fuerint m brevi

teft.
Rici

cap. 14. cm-fjt ordo communis.*Et cum iñae erant dila-^Delunc
ax hi-i tempore quo ifta fumma état compolitaGUiS hiS • ^ .me* iUiAatiiM wLMb

fignib*''- ubi plures erant participes tenentes p quos jï-
hincdi-fta petitio ultra quam debuit prorogabatuiiñiHaa illuftris rex Edwardpis filius R. Henrici in pri-
pierda- "^0 parlamento fuo decievit in prtEmilîîs ficai
cxsdipÙ-Plsn^'JS patebic in *lexagefimo articulo coftitii- f

tionum illarum. EiTonium autem de nhra mn ||;f. 43, " ■ ■ -

m

pAI
mi

fuit
mm

if/f
vkt
mon

frii
m

tefi rite jaceaturfemp expofcit inducías'XL.die* ¿g 1
rum ad minus. Et femp debet precedere eflo-
nium de malo veniendi & non è contra. Tertio'

die mil:
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áie placiti poft captionem terrae per defaltatn
quam tenens tecit die praccurío, aut tunc ipfe
tenens defuit aut apparet. Sive autera appa-
leatfive non ad proftm petentis infpiciat pra-
notatius indorfamentum vicecomitis a tetro

* , btevis p quod terra capiebatur. Et fi reperia-'
turnon effe replegiatam infra xv.dies poft
captionê tunc petes ofFerat fe liti fic.îKic'^arî)
lap Ce .jpffire fiersWilliam Hufe fie plap fie ier=
te. SI "itei jour fu la terre pjtre tn la main le"

, rep p fa fiefaut fie non plefiine fie tout outre.
Ita offerre fe debet, fi tenens fuerit piasfens j Se

uten

terra

mu-

ibus;

brevi
dila-
)oliia
isjo-
latur,
Ipri-
ficol
ftitii'

fi fe teneat ad defaltam,qucd fecure facere po-
teñ, hoc modo irrotulabitur proffrum fuum.
Rkh^rdui ieJayiMperfe, sut per Attornatum
cpfilit fe iiii. die verfusWillielm. Hufe de-ph-
cito uniue caracata terra cum pertmentiis in H.
(pim clamat ut ]usfuum verfus eum.& ipfe non
omit & alias fecit defaltam ita quod praceptum
juitvicecomiti quod capiretpradiSamterrami»
mmum domini Regis & quod diem, &c. &
ipfe fuum,&c. quod effet hie ad hune diem. Et

'' victcomes mandsivit diemcaptionis & quod fum-
oionitHS fuit.) (f-c. & ideo confderatum efl quod
pniiilw Richard^ recuperet feiftnam fuam ver¬
fus eum per défaitam & 'W.in mifericordia. EtIfitenens fueritprtefens taie erit breve petentis
deJudicioquod vocatur Scias.Kexvicecomiti

Ricfiardus le Jay in Curia
die uofira coram Jufiitiariis mfiris apud Weftmona-

fierium
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flerhm recuferavit feifinamfnam wr/«íWilIif
mum Hufe de ma carmata terra cnm pertine
tiií in H. pro defeóin ipftue Willielmi. Et ii¡
tibipracipimPti qmd pradiüo Richaido depr¿
Sia carucata terra cum pertinentiis flenarm
feifinam habere facias ficutpradiUum eft,&c, í
fi tenens defecerit poft apparitionem,tunce!
ih\t parvHm cape ftc. Rexvicecomitifahi. ü;
in manam nojiram unam carucatam ter' cum fit
tinentiiífttü in N. qaam Richardus le Jayii
Curianoftra coram Juflitiariü no/iris apad Wtjl
monaflerium clamat ut]ns faumverftu Williel
mum Hufc pro defeEluipftm WilIielmi, Etfm
moneas per bones fsmmonitorespradiùiumW illiel
mü q/sod fit coramjnflitiariís nofiris apudWif
monafierium tali die ad audiendum fudicim
fmm» Et habea-, &c. Tunc autem ad pro»
mum diem reo praerente petens habebitdidi
breve Scias per quod adjudicetur ei feifina,E
quid fi vicecomes ad alium diem per mr^Ms
cape non ceperit terra in manum domini Kegii
ut prsTceptum fuit ei, nee mifetit breve ai
bancum^ Erit ne ipfe tenens inde perdenviil
derogabiturne inaliquoipfi petentifRefi^odeo,
-Tenens ob hoc non eft puniendus. Nam licei
contumax extiterit vjcecomes, negligentia vi-
cecomitis non debet ei impingi. Petens auteü
amittet unum diem. Et cadet hac negügemií
vicecomitis in detrimentum vicecomitis fic.
jRex vicecomiti falutem. Pracipmm tibi fen
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tïm tihi pracefimHs quod. cafioi fer vifum, &c.
»(fupra in magno Cape & in fine fie. Et tu
iffetmcfis ihi ad andiendum jtidicium taum de
UcfMdprxdiñam terrant in manum nofiram non
iififti nec fradiBam Willielmum funimonHifii
ijudejfet coram Juflitiariiii&c. nec hreve no-
frmquod inde tibi venit fntfatis jn/iitiariis
mftris ad prafatum diem non mijifli, ficut tihi
ftceptum fuit. Et habeas, &c. Terra
autem poft primam vel iteratam captionem ut
moiis eft,replegiata,tenens potefl fecure eflb-
niari de malo /eíii, quod quidem effonium fic
irtotulabitur. Richardus le Jay verfut Wil¬
lielmum Hufe de malo ¡eBi de plácito terra per
ulem& talem-, & fic reddi debet exige effonia-
/of'Richardi 1' Jay ubi ejl Willielm? Hufe, &c.
Vis ejfmiatores Richardi le Jay quia non confiat
«trum dominé vefier velit fe capere ad languorem
ntcne,vabis non datur certus dies» Sed Williel'
fiquere breve ad vicecomitem ad faciend^ venire
infirmum- Rcx vicecsmiti faïutew Mit te qua"
tm legales milites de comitatu tuo ufque N. ad
F, ad videndum utrum infirmitas qua Williel-
IIlus Hufe in Curia nofira coram Jufiitiariis no-
fins apud Wefimonaflerium fe ejfoniavit de malo
ItUi Richardum le Jay de plácito terra inComitatu Suífex,yíí languor necne. Etfi fit lan-
inor tuncponant ei diem à die vifus fuiinunum
mum & unum diem apudlnrt'sm London quod

tunc
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tür.c fit ihi ref^onfuruí vel fufficientempro fe mu¬
tât reffonfalem & fi non fit languor tunc pmant t\
■diem coram Jufiiíiariü noflrü a die vipfui in xV.
dies <jHod tunc fit ihi refponfurus vel fiijfdemie,
pro /e mittat refponfalem- Et dic quatuor miiitil^
lilis quod tunc /Int coram prafatis jufiitiariü m'
firis adprcefatHmdientad tejiificandum vifum it)^
hm &quem diem eipofuerint.Et haheae ihi nomi-j
na militum (¿r hoc hreve tefie tali fu/iitiario,&c< <
ex quo autem placitû capitale eft coram Jufti-;
tiar.is de Bácoquare debet vifores ponerelan-j
guidodiem apad Tutrim London cum nonfe-
deantibi Juftitiarii? Solutioia hocbrevi.««íK
qtatuir legales milites fie ò\c\X.\Xï fi, fit ¡an^m
tunc ponant ei diem a die vipfui in unum amm
& unum diem,, 8¿ quia milites, illi non habent
certumdiem videre infirmum, per confeqiiens
non poteft confiare quem diem prxfigentlai;-
guide. Ergo cam confiare non potefi adhac de
certo die poiiendo à viforibus quia accidétali-
ter, poíTer ifiu J efíbnium jaci in fine ve! quali
in fine alicujus termini, ficut frequenter, S
forte infirmus debevet videri tali hora quod
oporteret ei pi'afigere diem tempore vacatio-
nis f Et in vacationibus nullus in Banco reli-
det parivilegiarusquod poflic vel debeat admit-
tere refponfalem languidi cum fuvrexerit ; Ideo
ad Turrim London ut didtum efl adjornetur

Ian-
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langiiidus refpondere' coram ConflahuUrio
Tunis London qui ibi refidet per totura an¬
num qm ipfum languidum adjoinabit quod
reipondeat coram Juiiiciariis de Banco proxi¬
mo die placiti. Et idem Confldalarim te-
ttificari debet coram Juflitiariis in Banco prs-
fente lánguido, vel refponfali fuo. Et quid
ii languidus ille, die à vifonbus prsefixo ad
Turrim non venerit nec refponfalem mife-
nt? Hoc,reverá tedificato coram Juflitiariis
in Banco ab ipfo Conflabulario, ad proffrum
petentis reus ex rigore juris amittet feifi-
iiam hoc modo, iRtc|)art) le 3Iap fe pjoffre
bsrs William Hufe De plap De terre. Wil¬
liam fe fifi tflonier De mal Deipt a teu jour
per celp e celp. Richard futft un b?tef au
Pifcont a fere le beu De iv» cbebaiers De
tente le» queut le Dirent e jour aiftirtrenï
per langue?; qutl p?ift a la Tour de Londres
ftloan le ufage D'dEngleterra. E il ne bent
paa e ceo cil bien tcllmotgne pet le Con=
fiable De ia tour que en ceo cafe po?t re=
c(i?D a tettmoignage, D'ont nous Deman=
Dons 3!uDgement De fe Defaute tout outre.
Et tune petens habebit patvum ca^e, ad
câpiendam tevram in manum domini Re¬
gis & ad fummonendum reum ad audi-
endum judicium fuum. Et lie recupera-
bit petens in hoc cafu. Et licet reus com-

I paruerit.
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paruerit in Curia vel in Banco in hac ca¬
lumnia ?£loris, & non fetvaverit diem ad'
Turrim, tunc ad confimile profFrum pe-
tens ipfè recuperabic ieifinaaa per breve
fclííí propter prsefentiam rei qui m abfen-
tia fua judican non debet. Quia cum re¬
us ita dèleceric quod debeac feifinam a-
mitteve fi praefens fuer it •fdai, fi
zhisns, pa;v>im enpe. Iftud autem eflbni-
um dé malò leéli non jacet nifi in hoc
brevi patenti vel, chufo fcilicet pracips m
capiu. T.amen fecundum Henricum de B.-
thonia jacet in brevi de confuetudinihuj &
ferviciis Si poft vadiationcm duelli vel pc-
fitionem in. magnam affifam 8c non ante.
Si forares tres ve! cp<Mtmr vel plures vel
pauciores rea' efficiantur conjar¿^im, Hz
omnes gaudere poiTunt hoc effonio, tamen
una tantum pro. fingulis capiat hngoo-
rem. Ex quo tunc generaliter oporcet
qnod" dtio ejfomatiwes jaceant hoc eflonium
pro único- veo , &. iftte quatuor furores vi-
dentiir eíTe qaafi quatuor rea,, quxro fi
figillatim 'per daos eíToniatores debent
hoc eflbnium jadavi pro illis í Solutio.
Jus permittit unam pro fe & reliquis fo-
roribus largúete, ad cujas hnguorem cef-
fabit placitum verfus fotores complices
ufque. ad diem a váforibus perfixum. Er-

So
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go cuno per hngunrem unius reliquee inhoc calU excufari poflhnt, QUsnam illa-
rum debet capere languorem? Ec primi-tLis equidem vjfa à militibus languebit.Ec quid fi digregentur? id eit fi inventte
ron fuerint in una vilJa, & prima fecunda
& tercia velint furgeie > tunc quarta ul¬timo vifa à militibus capiet languorem*Dico autem per languorem ultimo vifs
ceflabit placitum ac fi omnes concorda-
renr. In fine autem languoris an ifta lan-
gu'da fi appareat die a viforibus pra-fixodebeat ne pro fe & aliis refpondere ? vel re-
fponfalem mittere itá, quod in ore aiia-
rum fororum refponfio non jacec ^ in hoccafu fi prefens fuerit lánguida , dicoquod opovtet illas • comparare* Et quic-quid refpondebit ilia quse languebat tene-hitur pro conftanti. Et fi miferit refpon-falem , alis lorores bene pofliint abfenta-
re. Efio tunc quod per collufionem inter
pstentem & languidam vel refponfalemejus habitam, recognofcatur jus petentisin refpondendo ad exheredacionem trium
fororum hujufmodi per cujus vecognitio-nem petens recuperet feifinam hie nifi
per remedium Curis atcingatut ilia collu-fio & Curis deceptio , ad refiitutionem
trium fororum bujuftriodi nullum habe-

I 2 tur
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tut recuperare nih per breve de reClo.
Quicquid auteiri dico de fororihus janótis
in uno brevi dico de viro & muliere con-

junûis & de faniciphus ubi terra imper-
tita efl. Die autem prxfixo tenenti à vi-
foiibus debent vifores apparere in Curia
ad teflificandum vifum fuuin, quia ex eo-
rutn tellimonio proGedendum eft* Vide¬
licet fi teftentur fe vidifíe infirmum
tali die, & per diftiiftum compotum
liqueat tune infirmum illum mififle re-
fponfalem fuum die ab eis viforibus
ptcffixo, de quibus vifu & refponfali ita
111 Curia computandum eft ut fupra in ca¬
pitulo de ordine placitandi in Curia Ba-
ronis, penitus liquet quod admittendus
eft refponíalis ejufdeœ. Et fi non venerit
tenens nec refponfalem miferit, Et hoc
teftificato à viforibus & comperto pet
certutn compotum quod non fervavit di¬
em ab eifdem pra'fixum ut fuprafcribitut,
cffcrat fe petens & obtinebit feifinam per
farvum cape vel per fciíu. Et ad proffruffl
petentis calumniantis defaltam rei fie in-
trabitur defalta illa. Richnrdta le Jay petit
verfíii Willielmum Hufe unam carucatM
ferra, cum pertinentiis in H. Ut yu fuum^
&c. & alias fe ejfoniavit de malo venienii
Jcilicet tune & hahm diem per ejforfiamfnf"»
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íh Oclahis-, &c, ai quern diem IV. ejfoniavit
fe de malo leUi ita quodifraceftum fuit vl-
cecemiti qmd mitteret quatuor legales milites
apud, &c. ad videndum utrum infiril·litas,
¿re effet languor vel non. Et fi effet
languor tunc fonerent ei diem à die vifus fui
in unum anmm ¿r mum diem apud Tuitini
London quod tunc effet ibi vel per fe vel per
fuffcientem refponfalem,&c. Et fi nonejfet
languor tuns ponerent ei diem hie, &c, vel
fuffcientem, &c. Et Willielmus non venit
nec refponfalem mifit. Ideo confideratum efh
quod Pradiblus Richard as recuperet feifi-
nam fuam verfus eum per défaitam ipfius
W. ó" ipfe in mifericordia & pradibrus Ri-
chardus fequatur breve fuum ad vicecomh
tem. Et quid íi Willielm. non compareret
per fe vel per attornatum fuum fecundo
faltem die fibi dato per eflbniatores fuos ?
tunc poft eflbnium de malo leñi prociil-
dubio petens fecure & precife fé capiec ad
defaltam illam fic dicens. willielmus fe¬
cit défaitam primo die placiti eo quod folem-
niter vocatus mn comparait, unde idem pe¬
tens petit judicium 'de defalta- rei precife.
Reus tamen replicando ^equirere debet a
petente utrum velit fe tenere precife ad
defaltam illam -vel ad capitale placitum. ,

Oportet quod fi fe teneat ad defaltam il-
I 3 lam
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lam quod de toro renunciet capirali plá¬
cito & è converld. Nam inccnfuetum eft
quod quis in Cuiia domini Regis dupliçi
remedio five báculo in uno caJu fímul ^
femel gaudeat five pugneu Si autcm pe-
tens requifitus fe teneat ad cefaltam illam
ptïcife, reus poteft fie dicere, quçd r.u]-
lam fecit defaftam quod venir ad Bancum
primo die placiti» & obtulit feverius piaî-
didt. petentem de plácito pra:di¿l;o 6c ibi
morabatur quouique publico prociamatum
fuit per fervicntem de Banco qd. omnes efft-
rentes fe ibid, ad flacitandum- de efuibttfcm^He
placitis, exceptii p/adiis unÂe ntigna iiffifi
arrainiata fuit vel duellnm vadiatuw., fine .ic~
cafione recederent in. Craftimm. Et dica
quod fi iblemmter vocatus fucrt per
fetvientem de Banc» hoc fuit prftquam tla-
matum fuit ficat pradidfum eft. Illa fiqui-
dem alleeatio fuper bac defalta penicus
dependet à recordo Juftitiarjorum. Et fi
Juftitiarii recoidarentur ipfam fervien-
tem ita ut dictum eft publics chmafl'e
proftrum in Banco, Rem era inde fine die
Ó" petem - amhtet clantium ilU vice & tenens
in mifericordia. quia prtecife fe tenuit ad
defaltam. Et fi Juttitiarii recordarentur
q.uod: lion fuit publice clamatum profFrum
111 Banco ficut pra'diftum eft, Sr quod om-

■ nibus
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nibus horis primi diei placiti ufque adhoram fionatn praedidtus reus fulçinniter ^
vocatus non coiUparuic nec fuíficientem
pro fe mifít leíponfalem, cmfiàeratum efi
tfuoâ ¡irxuBus fetens recufiret feifinam ver-
Jus eum per defalcam dr tenens in mifericor-

' dia. Sequatur aatem pecens breve fiiam.
i Caveat autem calumniator hujns defalca

quod fit certas de recordo jufiiriariorum
I in hoc cafu. In defalta queque poil efl'o-

niiim de malo leUi, poft vifum terrs fa¿l-
iiin, poft poficionem in ntaç·nam ajjifam &
poft vadiationem dtselli, reus amittet feifi-
inm per abfennam pnmi diei. Si vifores
ilh lion venerinc ad teftificandiim vifum
fnum, quid erit ? Temper diftringantur
donee vencrint. Primo per vadios & fal-
vos plegios fic. Rexvicecomitifaiutem. Po¬
ne pervadios&falvos plegios A. B. C. D. vi-
[ores infirmitatis talis qUod (int coram Jafli-
tiariis nofiris, O.d te/iificandttm, èfc.
Qiiare autem ■ defent primo attachiari ,•
cum non fummoneantur ut videtur ? quiain hoc brevi Miite quatuor legales milites
&c. continetur veríus finem iltad verbum
quod valet fummoneas i Et dic quatuor
milhibus illis qui vifai illi interfnerint quoifmdrc. Et fic licet pateat quod non fum¬
moneantur , funt quafi fummoniti. Et

I 4 ideo
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T

ideo primo attachiantut per plegios lati-
one iliius veibi in brevi contenti fcilicet
er die. Secundo íí non veneiint ad pre-
íecutionem petentis, fie. Rex vicecomiti^
falutem- Pone per v,tdios & meliores p/egios
A.B.C.V.&c. Et tunc Tunc primi plegii
in mifsticorclia. Tertio per corpora eo-
lum; Et tunc font tam primi plegii qiiam
fecundi in mifericcrdia. Quarto per terras
& catalla ita quod vicecoraes habeat coi-
pora & quod manum non apponanc , &
quod vicecomes refpondeat de exitibus &
interim taceat tenens. Si autem teneiis

ad diem fibi datum à viforibus non vene-
rit Perfonaliter fed refponfalem pro ic
miferit, admittendus eit & ejus refpcnfi-
lis audiendus, quicunque fuerit refponfa-
lis iiie' dummodo tetatem habuerit. Ve-
runtamen íí determinative refpondeat,
utpote íí debeat judicium fieri & loquela
terminari, iit de duello vadiato vel de
magna aífifa f ummonita, vel aliquo alio
modo unde loquela debeat terminari;
Tunc debet judicium illud poni in refpe-
¿tú quoufque per milites de novo miffos
per breve domini Regis ad tenentem fcia-
tur ab eo íí advocaverit refponfalem fuuiii
praediétum an non. Quod íí non feceritre-
vettantur illi quatuor milices & id teften-

tur

tur
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tur coram Jufiiti«iis de Banco & tunc
procedendum eft eodem modo ac fi reus
perfonaliter comparuifíet & refpondiflet.
Et (î negaverit refponfalem & ejus re-
dponfum dedixerit , tune erit manifefta
defalta rei, ficuc fópé contingit, Se debet
ad calamniam petentis judicati & inde
petens breve Scia^ habebit. Ifta fiquidem
defalta, ftcut omnes alis, * per efl'onium ^
de fervicio dcmini Regis , habito indcinple-
rpeciali waranto, falvari poteft. Dato ft-rífquc
quidem quod reus omiflo hoc eflbnio de^^x.
mn/o ¡eHi, in adoptione fua erit quod ap-
parear hodie & petat vifum terrae fic.
lStt|)ard !e 3ap ft p?offre per fon atio?ne
bers William Hufe, ûeplap Ôe terre» Dicat
Willie¡mtisvá ejus * atcurnatusbeiCS ci 30511=* ai.
Ham encontre Etcbarb. Ceo bous monftte narra-
ifttcbarb que ci eft ac. Ec WillieImUs refpondet tor, ut
ita. gEojte ft?ce btfenii dUilUam que ct eft if
liemanbele oger be b?ief. Leéto autem & au-""
dito brevqiic. #ou0 cmperleronsi a bo» ctin=
gtea. In regreflu autem ejufdem rei fic.
? fo?cebefenbWilliam a fon ífTír e ff ftt U ,

uqco?e a fon entrer, 9C.
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CAP. X,

De Exceptiinib/ij Vifa petendo.
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Modo videndum eft de naturis exc^tiamm. Sunt qaïdam dtiatorü S
quœdaai peremptoris. Excepiio diiatoni
calïdtbreve, & non perimit jus. Pereiiiptoria perinait jus & caftat breve. Harum
quoqué exceptionum quardam fuflîciunt

. ante vifum terras ad caffandum breva,
quïdam poft vifttm nihil operantur: quianulla dilatoria locum babee poft -vifm"D-iuac I * pjfi eXceptiò nontemrs qux proponide-.nnon- bst poft viCum, ] Nefcit coim rcus petitic-
nem petentis prius, & fadio vifu affirmatni
breve , ita qiiod per dilatoriam caffari noh
poteft, nift tantum per non tenaram. Ideo
omiiîis hic peremptonis antequam peta-
mus vifum , proponamus dilatorias quitales funt. P^itiam fcriptars , Rafare liten
in hoc brevi patenti, Error nominis pro mmi-i
ne, Agnominis pro agnomine , mins villa pnalia, di quando breve impetratur extra m-
taram fui ipfias, & confimiles caftant breve
ante vifum. Excuiîis autem iftis exceptio-
nibus, aut tenenc locum aut non. Si tenent
tune ad pracfens coafiimitur breve. Net
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lortet tunc plus facere, fi non teneant
cum, nifi petere viium. Dc vifu petendo
¡qiüinui-fic, SCojt 9 fo?cetiÉffnD2É!I.que
Ed 9 DEmant! ûito oe ia terrE o?e apermEír=

IE8. Ccncedetur, & m-otu!abitur lie.
'irius le Jay petit verfus Will, Hule mam
ncatam tenet cum pertinentiis in H. Ht
11 fy.-im , &■ Wtlheimus venit & petit inde
':(m & babeat j dies datus eft ei C3' fiat vifns
'rhoc breve. Rexvicecomiti filxtem. Prx-
}imns tili qmd fine dilatione habere facias
Vil. Hiife vififtm de una carncata terra cttfK
t'linentiis in H. ie Jay incuria
f(d Coram Jnftitiariis neftris aptsd Vl eftmc-
Jttrimi damat Ht jas fiuctm v rfus etm. &
tus quatuor miiitibus Hits qn viftsi illi in-
''ftitrent quod fitnt coram prafatis Jaflitia-
lii H.ftrls aptíd Weftmanafteriíim ■ tali die.,
i teftif.csndHm- vtfitm illtm , fir hateas ibi
mina miltikm &c. Opus eft annodo ex-
rimere ¡n quibus cafibus poteft denegari
[m terrx & in qiubus non. Videlicet
amtum ad hoc breve & coníimiiia.
dnflat o;uod in hoc bievi & in aliis bre-
fe per quae poteft deveniri ad daellnm

ad magnam aftijant, vifus generaliteiT
icet, h peiatut ante duelli vadiationem,
pofitionem in magnam aliifam, tannen
piares fuerint tenentes facceíTivc, per

voca-
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vocationem ad vvarrantiam, nullus liMfus
bit vilutn niíi primus teñens. & quomqegal
poteft tarn pnmus tenens quam fucceímbet
vocati vifum amictere? fic. A. petit utai
fus B. unam carucacam terra cum pa eral
nentiis, &c. ut jus fuum ; & B. venit & v® ote'
inde ad warrantiam C. qui fummoitere
venir. & antequam vvarrantizat vel ¡»Iam
petit vifum. Non jacet reverá. Quiaoilotfí
inculpaverit C. fie 21 tû?t Ig tefojce pîilnen
garantie,9C. Juns ordo vuit quod refpnteft
deat ad cartam faam vel ad cartam Mid
ceflVrum fuorum, fi in carta ilia fpecifiaroni
tur terra ilia petita. Et licet vocator mlteft
habuerit cartam , vocatus debet bene faded
de qua tetra cepic homagium & fetviiin Et
vocantis. unde cum vvarrantizaverit,7|pot
tens petit eandem terram quam wattamp,
zavit, & ideo non jacet vifus. Et illud i(!t dfr
dicendum eft de decern tenentibus fi i tia.
warranto in vvarrartum fievent tenenisl nar,
Campiones tamen fi ad diiellam vel ad in^H.
nam alfifam pervenerint, habeant vilain
poft duelli vadiationem vel pofitioneniijjus
magnam alfifam. Ec dicetur eis quod inidnei
diem fibi didhm terram illam videantijpe
hoc pro facramento fuo quod facientfejve
cundum quod perpendi poteft in fotslad
j"acramcnti eorundem. Et poflunt quid4ve

caí
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liMfas accidere de canipionibus in qiiibus de-
OMegabitur eis vifus terra:. De vifu quidem
-'eîiljabendo in placitis intrafionis, dotis ^ & hu¬
it itaodi, fuis locis tradlabitur inferius. Ge-
pJcralitet autetn intellige quod ubi tenens
Cïijûteft vacare ad warrantiam, pcteft ha-
aoitjere vifum, nifi fuerit in cafibus quibuf-
1Am fpecialiter exceptis, uc fi mulier petat

liaiMlofm petens non babear vifum de tene-
pailnentis unde vir obiit feifitus, tamen po-
eijxiteft vocare ad warrantiam & in brevibus
a«j( ingrej[n ubi fit mentio de gradibus, ibi
'ci(ia:onceditut vifus. * veruntamen non po-v-varia¬
it niilteñ ibi vocare ad warrantiam extra lineara timfe
:fctííed tantum refpondere ad ingreifum- j j

vitiijEt poteft aliquando haberi vifus ubi
j ppoteft vocari ad vyarrantiam ut in brevi
OT pd fermittat. Periculum ell autem ante
I icavifum vocare ad warrantiam, verbi gra-
li i tia. Qiiidam peciit verfus quendam u-
tenislnam carucatam terrte cum pertinentiis in

& renens ille habuit duas camcatas
viilineadem villa, petens vero non habuit
îamijus nee ad unam nec ad aliam. Ipfe te-
inidnens cum non potuit efle certus quid abeo
aniS peteretur, antequam vifus inde fibi fieret.
It líj venit antequam vifum petiit Si vocat inde
fbiM ad warrantiam C. qui fummonitus fuit ,
iiidï venit & petiit fibi oftendi per quod
cai'i dráseat
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debeat ei warrant zare qui protulic qiitjüam cartam per quam anceceflores ipiíG. & bseredes fui' debeaat wavr3niiz.'re>
nam carucatam terrre in eadem villa
tei'is dicit quod non petit diòlam cars»"®
tarn t'erra; fed aliam, & cenens cum hocv;^'

aci

;iiis
ioir

dit vdiuic rèlpo.idiífe de capitaji placitoM
pecens petit judicium li, pjíí wavran(ï|hemvocatum, polîit lenens refpondeve detali plácito , &; confideratHm fuie q'ni ti)

hec
KU!

Std q;od I lie qwtus de vídrmntki ■, &
petens recuperU fei/inai» fuam veyfets [eiunid
tmqum indefenf:.m ^ Unens in
dia, coram Henrico de BathonU.

iifrricif
ladi
iti.
lu
ten

c yd r. xi. m
íten

Quaitaa dies placiu. EflQiiium àt fem»domini Refis.

01Uarto die , remido per vicecoraiteil
b;evi, per qïicd vifus tevrre faâusf:

piûlintr

¡an
dur,
Ifííik actoré le liti cftereníe , pracnotarius i»'

- r- ■ ■'■■Áliicfpiçiat indorfaraentiim bievis v-K^ccmitis
& fi ivperiatur per nomina militum quirf.fui iEterïuerunt quod vifus terra; fa&P
fuit, tune ad proffrum .petentis clamabità
reusq.n die illo jultefi valit cfiOiuari porfde malo venien'di^ quod quiderErelfoi>i®|

jac,

nm

ità
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: qutjaci Se reddi, debet quemadmodum fupe-

ius efl: exprefllirn. Et quid iî habita coHu-
ione inter tenentem & vicecomitem vifns

iplii

; 8c ï ertï faâui
cariij i
lOCtí

raiitii
'

C3j>
id «i
'f

lUKil

''fricif

tmci

nitea
:üsf:
IS iff
tliiis;

]ui»

abiá
potsi
jniuiii

jac,

non fuerit nee breve remif-
iim ? procul dubio ita prccedendum eft er-
la vicecomitem an hoc cafu ut fuperius di-

citoiiiingujtur, quando vicecomes per colluiio.-
lem omittic exequi magmm cap , rec ibi
lec hie propter negligentiann vicecomitis
teus debet paniri, nec petens promoveri.
Efto autem quod reus nulle modo venerit
id h'jnc diem, quid juris ? petens ofterat-fe
iii. Itcljarïi If 3!ap ff p?offrf tifrs SlitiltaiK
|ufe he plap he terre» ®tUiam abort bieto be
terre a teu jour, e la bieto eft teftmontage
per lea quatre cfttbalera queuj a ia bteto fue=
rent, e ii ne brent paa,b'ont ires bemanbO'
niouaiubgment befabefault»Qu$ defalca ftc
intrabitur. Rich, iejayohtulit fe ¡^'Mrta die
I'l'ffts Willielm. Hufe, de plácito tuiim
amata terra cum pertinentiis in H. cpuam
dmat ut jus fuum verrfus eum^ & Willkim'M
fttit vifum terra à die &c. & habuit diem
liic pofl vifum terra fabium ad hunc diem^Ó"
Pf (juatuor milites qui vifui illi interfuerunt,
•¡lificatur hie nunc. & t¡radtBus Wiilielfflus
»n venit, & ideo conftderatum efl quodpra"
d'Sí terra capiatur in vcanum domini Éegis
^ ')/í fummoneantur quod fit hie tali àiQ ad

an-
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audienium jadicimft funm. & tunc exill|
parVHm cap quod lupra Icribitur. Et fch
endum quod ilio die & aliis ditbus pratf
ritis & fucuris, abientia rei falvari potcfe
ut prsdidtum eft, dutn tamen reus ille es'
cufetur per eflbnium de fervitio d mini k
gis, & inde prtetendac tali breve. Rex J,
flitiariis fuis de Banco , falntem- Scuiii

Willieltnus de H. fuis coram nolis tú
die apssd TV. per praceptum nojlrnm, ita qtú
eo die inserejje nm posais hq'seU if
caram volis per Ireve noftrnm de relio inm
R. pesensem & ipfum Wdlieli-num senenm
de ttna cantcasa serra ctsvi persinentiis in H.

ideo volis mandamos qstod pradiSm
Willielmus propter ' alfentiam [mm ib
diet nen ponatur in defalsam, nec in difS
fit perdens 1 qttia diem itlim quoad hoc ó
warrantiz^amns, &c. • Dato fiquidem quM
reus fequendo hujufmodi praediftum bre¬
ve defeceric die ei dato de brevi illo poft
vifum terrae facftuna gritia dilationis. feci-
endsE, quid hoc prjficerex ci ? Ex quo aa-
tem ut de plano confiât, polîic prorogan
hujufmodi loquela de uno- termino in a-
liam & in cafu luerari amumnaHa aai
redditas affifus aut mtrunque & peteni
poftît interim decedere, & fie brevet
proceiTus irnientur de teto, ideo, qiin

caaii
ad(.
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cantí funt homines, frequenter fit talis di-
iatio ex lege & principis beneficio.

C A?. XII.

Quintas dies placiti.
mel tantum licer.

Capere languorem fe*

lif
iC (i

^uoò
bre-

poft
faci-
ai'

)gan i
<î-

aat

'c8:

qaii
caati

Uinto die placiti pofiqüam reus eí>
V^_foniatus fuerit de mulo veniendi poft
viíum terrx faéi um, fi reus ille hoc die fi*
bi dato per eíTonium, nullo modo vene¬
nt, quid juris ? Petens fe offerat liti fio.
l&lcharh le 3[ap fe pjoífre bera aïïatll.^ufe
Íí plap he terre. aíltiUam fuft effoín a teu
iour puta heu he terre fete, ? aboít íoui:
icafeea o?e a ti ne blent paa, h'unt nua he=
manhoraousiuhfitnent he fa hefaulte* Ifta
liquidé defalta aperta eft per quam petens
recuperavit feifinâ^ôc fie itrotulabitur. Rh
thurd? le Jay optulitfe IV. die verjas W. deHufe per talem deplácito unios carucata ter¬
re cumpertinentiis ih N, ejuam clamat ut ]as¡oom verjus ettm. Et ipje non Venit, & ha-l'llit diem per ejoniuní fuumpojijuam com-
^xruit in Curia &petiitvijum írtrrf.Judiciüj
pedidla terra capiatur in manum domini Re-

ipJeJummoneatur auod hie Jtt tali die«d audiendum judiciumJuumf & tunc exibic
K parvum



53 Hengham Aídgna»
farvm cape pro petente. Ex quo autem
in jure permittitur quod in plácito terra?,
ubi agatur de proprietate reíti, ut in hoc
brevi & fuis branchiis, poft efíonium de
malo veniendi generaliter fequitur eífoni-
um de malo ledi^ per hanc règulam, cum
ante vifum terree (ut fupra in capitulo de
4. die_) per idem eflbnium caeperit languo.
fem, tamen intelligatur quod languor
captus fit commoditas & exitus eflbnii k
malo leEli in litis prorogatione, Quid ju¬
ris ? Regula data, quod poft éffoniuni
de malo veniendi generaliter fubfequitur
eflbnium de malo leüi femper fe tenet, fed
femel poteft teus tantumcapere languo*
rem & non plus, & fi reus eífoniet fe ho*
die de malo leñi Se prius cseperic languo-
rem, dabitur ei dies per eífonium fuuin
ad proximum diem placiti, & omitten-
tur mittendi quatuor milites, quia non
poteft teus capere languorem plufquani
femel. Et quia reus aliter, ut duftumeft,
utfentiojnon poteft dedicere demandam
petentis quantum ad huncdiem, nifiali-
quis refpondeat, .tranfeat per hoc elío- i
nium hodie Sc die fequenti. Ad alia de-1
curtamus,

C Ah
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CAP. xiir.

í'íAríaM dies placici. ÍEcucÍJEr. jKECOtJEríe
9 counterpleaa fur ceo. ©oucl^er i)'En=
fant* Warrantia ex Dedi. ex homagh
& ftrvitiü receptis.

SExto die placiti fi reus fe effonians demalo leEli defecerir,cutrat lex commu¬
nis contra eum ficut faciendum tertio
die ut fupeiius quando fecit defaltam poft
Janguotem. Si autem reus appareat ho-
die, quid faciendum efl ? Si habeat war-
rantum eflme bonum quod vocet hodie
yel non ? Diflinguendum eft. Si ifte reus
ita recenter feoffatus fuerit vel anteceífor
ejusab ipfo warranto vel anteceflbre fuo
qui nihil fciat vel poífit dicere à fe ipfo
contra tenentem, ut per quietum clamium
vel hujufmodi, Tune vocet hodie ad war-
tantiam fi quem habuerit. Sed fi aliquid
aílum fuerit inter ipfum reum & peten-
tem vel anteceífores eorum per quod pe-
tens excludi debet ab aófione fuá, id pro-
ponat tenens, utpote fi habet quietem cla-
meum ab ipfopetente, vel fi alias in Cu¬
ria lis decidatur per aliquem finem inter
eos, vel quod non poífit refpondere fine

K z par-



6o Hengham Magna.
participibus, vel quod non teneat totana
terrain petitam, fi itafit,&; alia fimiliabo-
num eft proponere antequam vocet ad
vvarrantiam. Si autem reus vocare volue-
rit ad warrantiam cum petens locutus fu-
erit per verba curiae, reus defendet vim &
injuriam & dicet. bouc^Ea garrantp
aib be ceft court IB. & dicit hoc verbum p
I'aib be ceft court quia vocator non potett
facere vocatum venire ad Curiam autòri-
tate fua propria, & tunc petens habebit
hoc breve ad faciendum vyarrantum ve¬
nire, Rex vicecomitifaint em. Snmmoneas
fer bonosfummonitores B. qd.fit coram Jftfli-
tiariis noflris afad Wefimonaflerinm tali die
ad rearrantiz.andttm W. unam carmatam
terra cnmfertinentiis in H.quam Richardus
le Jay, in Curia nofim coram fafiitiariis
nofiris clamat ut ]ptsfuum verfus pradiBum
fV' & unde idem W- in eadem curia noftra
vocai fradiilum B. ad jvarrantum verftts
eum-tó" habeas ibifummonitores df hoc breve.
Ad quem diem tenens poteft elToniari de
malo veniendi fie. IV. ejui vocat B.ad rtarran-
tum verfus Richardum le Jay de plácito
terraper talem' Warrantas autem vocatus
afparear, fed nihil faciendum eo die quia
non habct partem adverfam, licet prin-
cipaliter fequitur eflbnium illud, tunc

reddat
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reddat eflbnium tenentis. Dabitur peten»
ri idem dies ut eflbniatori & confimiliter
warranto vocatounus & idem dies. Ad
quern diem warrantas poteft eflbniati de
malo vínieniif fie, B- quern W, vocat ad
rearrantumver/fis R, de plácito terra per ta¬
lem. Quo die tenens non appareat fed
dabitur fibi & petenti 8c eflbniatori voca-
ti unus & idem dies. Nec plus fiat illo die
quia primus tenens jam fubflituit fibi ali-
umtenentem pervocationem fuam. Da¬
to autem die per illud eflbnium poceftne
warrantas efloniari de malo lecti necne ?
de cxtero non poteft, nifi poft vadiatio-
nem duelli vel pofitionem in magnam af-
fifam. Vocatio autem ad warrantum fie
debet irrotulari, Rkhardus le Jay petit
verfus W. de Hufe unam carucatam terra
cum pertinentiisin H.utjnsf»um,&e. &
Willielmus venit & vocat Inde ad rtarran-
tum per auxilium GuriaB. & habuit diewy
&c. & fi B. vocatus veneritfic vocat aiium,
tune fie. Rkhardus petit verfus B. quent
W. vocat ad warrantum & qui ei warranti'

i K,et unarn carucatanzterra,&c. ut jusfuuiftfI &c. 8c quorqiot fuerint warranti vocati,
tot íuceeflTive eíTonia jaâari debent. Et
primus reus poft fingulorum apparitio-
nem femper poteft eiToniari de malo ve-
niendi » fi autem warrantas defecerit poft

K 3 elfo-
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eífonium, capiatur de terra ipfius ad va-
lentiam in manum domini Regis per
nam ca^e. Rex vicecomitifalhtem^ Cafe in
manummflramper vifum legalium hóminum)
érc. de terra B. ad valentiam unins caraca'
ta terra cum pertinentiis in H. quam Rich,
le Jay inCuria noflra coram Juftitlartis m-
flris afud Wefimonajlerium clamat ut ]m
fuamverfm W. Hufe, dr undeidemW.in
eadem Curia vocat pradi£lum B. ad jvar-
rantum ver/us eum pro defeSlu ipftm W. &
diem captionü) &c. omnia ut fupra in mag¬
num cape in prima defalta tenentis poll
primum effonium. Hare defalta intrabitur
fie. WiUielmeu Hufe ehtulit fe quarto die
verfne Richardum je Jay de plácito mius
carucata terra cum pertinentiis in H. quam
Riehardus le Jay in Curia noflra coram J«*
ftitiariis noflris apud Weflmonaflerium cla¬
mat ut ins fuum verfus eum'& ipfe non venit.
& hahuit diem per ejfoniumfuum ut fupra.
Judieium. de terra pradiCfi Kkbttrdi capi-
atur in manum domini Regis ad valentiam^
drc. ad quern diem fi warrantus defeeerit
Riehardus reeuperabit feifinam verfus e-
undemW. & W.verfus B. per asquipollen-
tiam flatim & fine diffieultate per Scias,
& hoe eiic de pluribus warrantis voeatis
fiiecelfive. Si primus vocaius defeeerit pe-

tens
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tens pet defalcam recuperabit fcifinam
fuam verfas primum tenentem & primus
tenens verfus primum vocatum & ille ver-
fus fecundum & fic de fingulis. Warran¬
tas autem vocatus poteff per exceptiones
diverfas derogare jus petentis, ficut & te¬
nens, & pónete le in magnam ajfifm, vel

f defendere jusfuumper(i«ito in omnie^
ventu, five determinare negotium per di¬
verfas refponfiones, utpote per fintm in
Curia domini Regis finem daelli,per (¡aii-
tm clamiam fadtam, exceptionem Baflar-
d¡£, & confimilia quatenus viderit expe¬
dite. Eito quod reus vocet ad warrantiam
&reo effoniato, appareat warrantas, dico
qd. warrantas non poteft intrate in war-
rantia fine fuo vocatore, & fic pet effoni-
um ipfins rei dabitur dies ipfi vocato. Ad
quem diem apparente vocatore ille vo¬
catus facit defaltam- Quid juris ? Petens
autem dicofequetur defaltam illam. Ver-

' fus quem ? Cette verfus vocatum ad war¬
rantiam & non verfus vocatorem. Quia

i vocator ubi & quando debuit vocavit
I & poft vocationem fuam eifonium ha-! buit, 8c die fibi dato debité comparait,
unde confiat quod nullus deliquit nifi
vocatus ad warrantiam. Quatre tunc cu-
jus naturte debeat efie defalta, Utrum de-

K 4
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beat exequi psi magnum cape àütperparf
pam, per parvam cape fiat hujufmodi exe»
cutio, non pro eo quod vocatus intravit in
Curiam fine refponfione facienda (ut prcc-
didum eft in warrantia intrare non poteft
fine fuo vocatore, ) fed quod die fibi dato
in effonium vocatoris defeeeritprxcife. Et
ideo exeat fuper ipîum parvam cape provor
catore &petens recupeiabit feifinam ver-
fus eum de petitis. Et fciendum quod vo¬
catus non poteft habere vifum terrjE quod 4
debet bene fcire unde vocatur ad vvarran-

liam» Etgeneraliter accidit quod vocator
priushabet vifum. Caveat rurfus is qui vo-
catad warrantiam qd. nonvocet winorem\
nifi habeat cartam de feoffamento in nii-
nibus per quam yocat. Quod fi non fece-
rit amittitpro fe8¿ hxredibusfuis feifioiiii
jmperpetuum. Tamen ,ex officio fuo Julfi-
tiarii poflunt fibifacere gratiam fi volue-
rinr. Qiium autem fupradidtum elt
quod effoniurn de malo veniendi genera-
liter fequitur efibnium de malo leBi',
inde quasro fi vocatus ad warrantiam poft-
,quam efibniatus fuerit primo die de mA
veniendi poffir, fe efibniare de malo leBl
Confequenter non poteft, antequam vvar-
tantizet, fed pt^ poteft. Efto quod duas for
joies tanquaip unus ^sres, una videlicet

tpajor
cf- -a -



Hettgham Magna. ^5
fliajot & altera minor vocentur ad war-
;intiam. Quid juris ? appareant ambae in
Curia & minor fe alleget effe infra aetatem
& petat cufiodem & habebit. Major autem
non refpondebit, fine forore minori, Etre-
manebit loquela ilia fine die ufqj adarta-
tem minoris prsEdiéla. Et cum minor ma¬
jor fuerir, refummoneatur loquela in eo-
dem fiatu in quodimifla fuit. Idem dicode
quibufliber participibus terrarum, de qui¬
tus quidam funt minores & quidam maje-
res. Ex juris ordine fiquidem habemus qd.
minor non hahet legem, id efi quod non
potefi legem, & hoc fequitur quod
non habet elîbnmm de malo veniendi, nec
per confequens de »m/o leEli. Quid erit
tune cum aliquis minor implacitetur, pof-
fitgaudere bujufmodi eiTonio an non ? fi
mmor ilie feoftatus fuerit infra atatem,
five reus fit,five per reum vocatus ad war-
rantiam, ad evitandum ddationes fuas non
amittat propter teneritatem atatis fua
quia per feoftamentum jam efficitur major
in hoc cafu Si habeat efionia fua fupradi-
ftâ. Quum autem pleriq; fentiunt minus
iiiftruéfi in legibus terrarum qd.warran-r
tia non jacet in Chartis, ubi hac claufula
£^0 & haredes mei Tvarrantiz^abimttt non
inieriturj opus eft inde certitudinem ex-

ponere.
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ponere. In qualibet fimplici chaita de fe- lali]
offamento per hoc verbum deài quamvis min:
plus de warrantia nen fpecjficatur, tene» ,itii
tur donator & ejus ha:redes watrantizare (mt
ñ ad horam vocati fuerint, nifi in feoffa- iali
mento i. in carta aliquod fpeciale hule tlec
contrarium apponatur. Sic concigit inter [bli
A. & B»coram R. de Thurkelby unde poftea fun
fuit duellumvadiatum& arraitratum. Non com

autem dico quod alíignati donatoriis de- una
beant per illud verbum dedi watrantizare jonj
hujufmodi feoffato i niíi fpecificetur in tó
charta donatoris, quod ille & hreredes & L
aííignati fui debeant warrantizare. verbi tem
gratia. Si hujufrnodi donator antequam nin
feoffaíTet iílum qui modovocat ad warran- jtam
tiam faabuiíTet tres acras teres, de quibus ms
unam dedit ifti de quo loquor & poftea re- tein
fiduas duas C. vel D. nulla mentione facta oí6
in carca primi feoffati quod aííignati diâi b'
donatoris debeant warrantizare, licet, di- 'bi
CO, tertia acra annexa fuerit prsdiíftis dos
duabus aeris, non tenetur aííignatus ille adt
warrantizare. Et quid fi' donator talis pe- con
nitus donaverit & fuerit ita debilis quod cit
non habeat unde vvarrantizef, cum voca- don
tus fuerit ut fspe contingit. In hoc cafu ti jc
nihil fcio confulere, nifi quod ille feofta- dot
tus adquirat fibi confirmationem a Capi- fet
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api-
tali

laliDomino fi fieri poflet.Et fi capitalis do-
minus iliud confitmaverit & vocatus fue-
litinde ad warrantiam,oportet quod war-
hntizet, licet non nominet donatorein
tali dico ratione. Ifte capitalis dominus
quo teneraentum illudtenetur, cumfe

obligaverit ad hoc , per confirtnationem
iaam, omnia verba in dido feoffamento
contenta tam ïe dedi quam lEconfinnavi
m cum diéto donatore fimul firmat con-
iungens & obligans fortitei feipfum ad
jpaftionem tenendam diéto feoffato quafi
ipro defedu ipfius donatoris. Licet au-
ieiufuperius in hoc capitulo dicatur quod
minor refpondere non debeat fi implaci-
jtatus iuerit, nec watrantizare cum voca-

■

fuerit, antequam pervenerit ad teta-
tem, non debeat nifi in minore tctate fe-
oftatus fuerit, dico in eadem state refpon-
ieat. In adione fiquidem dotis refpon-
ieat minor femper, five petatur ab eo
lios, five in dote petenda fi vocatus fuerit
id warrantiam. Sed iña lex videtur efíe
contraria illi qusfupra fcribiturqus di-
cit quod minor refpondere non debet
donee pervenerit ad statem nifi in mino-
li state feoffatus fuerit. Petitio fiquidem
dotis non prsjudicat proprietatem jurist
dicredis a quopetiturdos. Quia cum mu-

lier
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lier petat dotem i. tertiam partem harei™^
ditacis, hsres ipfe maaifeftatar, & quod ei
decedence pars tertia revertatut ad duas,
& qiiod flic non jacet hujufmqdi exhire-|^
datio haeredis. Et iî mulier expedaretï-
tatem minoris poterit interim in fata de-
cedere,& ficpsr confequens femperdoteiiij
amittere, ftacuitur ex jure quod minor iaj
hoc cafu refpondeat. Si quis autem voci-Î"'
verit minorem ad vvarranciam nonhabea f"
in promptu cartam vel almd per quod ip- "
fe minor .fi major effet refpondere debeict-/'T
fineulteriore dilatione ad calumniam ffli-l'!:'
noris amictet ab eo perita. Dato fiquideai J'"'
quod forores fint participes alicujus b:
reditatis de qujbus una tantum vocatafa-j®^'
erit ad vvarrantiam quse fe nihil t2nertj^"|^affereret nifi in propartia & peteret judi¬
cium deficuc vocata fola fuit ad vvarranti- rm

,am fine participe j Diftinguendum eftu-i
trum terra partira effet inter participa
illas necne. Si impertirá fuerit, diftare-
fponfio tenet locum, fi yero partita & il-"5

(fie

la qusE fola yocata fuerit ad warrantian^""'
de proparte fua receperit homagium
fervitium vocantis, refpondeo quod fittr'
participibus refpondere non debet non
locum, fed debet warrantizare prscifc' .

nifi aliud de noyo proponat verfus ipíutj^'"'
YOCJ



Hengkam Magna. 69
h3;f5,vocantem. Adhuc autem de warrantia fic
¡Qjj jj definió. Walùmsfetit verfpu Thomsni u-
duaSi carucatam terra cum fertinentiü in H*

vtrftis R. tmtumut ]ueJuum^d^ unde qui-
ret z·r^'" funsfuitfeifitm in dominico
ca de-r"*" f^^do &' juretemfore-t&c. & Tho-
iotelSp® fíw/í & vocat inde ad rearrantiam quen-
lor inr'® pafens eft &-fetit ftbi oftendi
VQQ.ff quod debeat ea rtarrantii:,are Ó" dich
labecsf"^ íí«íí diüum tenementum de ipfo G. &

jp, li inde fecit homagium-, ita quod iffe eft in
^beicti"^"'* d' homagio &jimiliter de fervitio fuo
^ sii- '^dicet de tali redditu aftifo & fimiliter de
uideai "d Curiam fuam ibi de tribui feptimn-
J [lj, win tres feptimanoi. Et pradiblus'îhQ-

quafitus ft habeat aliquam cartam vel
.^^^^^^nfirumentum de dibio G. vel ab antecejfi-
t judi- Çaod teneatur prediblam ter-

rm ei warrantiz,are, dieit quod nont& dicit
non debet ei narrant iterare ut ftbi vi-

rranth
efiu-!
icpeitatione bomagii tantam deficut nihil^{¡jif'lf'ndit neque cartam neque inftrumentum
& ¡¡.diquod fer quod teneatur ei warrantiajore^
;pjÍ3jl^«w in Cancellaria domini Regis nun-
am S?""'® tonceditur aliqmd breve de warran-
d fini'" "'fi txfrejf» fiat mentio quod is qui vocat
habit t'^erantiam habeat cartam illitts quem

vet alicuius anteceftor is ipfius, turn
nec pradiÙus Thomas nee antecefto-

YQca t^ts
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70 HcnghamMagna. '
res fui inde fuerint feifiti ab eo, nec ab antf
cefforibus fuis. Dicit enim quod ^uidam^ tuir
cbardus le jAyfeojfavit quendam Widonei jgg
avttm pradibba Thoins c«jwí hxres ípfti'i '
de pradiSlo tenemento per frxdiíiut» femi-
um per mnum' Et idem Richardus dià
cuidam Willielmo avo frxdiiíi G. «jw
hares ipfe efl homagium& fervicium Wido
nis de pradibio tenemento,ita quod idem Wi-
do fponte dr volúntate fuá atturnavit ¡ek
pradiÜo férvido Willielmo, & pofli
fcendit pradiüum fervicium ipfi G. ju,. ^ „
reditari'^ & dicit quod quando receptk ' raj
magium de prxdido Tboma recefit illd i Re
íalvo jure cujufcunque, eo quod a«im

Walterus qui modo petit vendicaha ']» i
tu pradiüa terra, ea ratione quod anteci¡f\ dj¿
resfui cj- antecesores pradiíii Tboma- exii' ne(
runt de duobus fratribusdf idem Waltero! fg
exiit de fratre antenato ut aferebat & ii fue
fcut idem G. cefit homagium & fervicim um
fitum falvo jure uniufcujufque, Judicim fiu
fi debeat ei warrantiz.are ratione praiill (ji¿
homagii tantnm verfus ipfum Walteriffl gju
q -íi Clamat effe propinquior hares de esh,
fiipite & eadem linea parentela- AdhiiCI guj
aucem videtur quod non debeat ei M- yp,
rantizare ratione prsrdióli homagii tao- pg,
tum. Hac ratione homagium non obligati gj.

n«



Hengham Magna. 71
nec exdudit aliquem ab aétione nifi tan-
tum perfonam illias quae iliud homagium
receperit. Verbi gratia. Si quis ceperit
homagium de aliquo tenemento, ratione
cujus homagii excluditur quod non po-
teft in vita fua tenementum illud petere
in dominico, & fi jus haberet in eodem,
haeredes fui nen excluderentur ratione
diai homagii quin bene poflint tenemen¬
tum illud petere in dominico fi voluetint.
Et fi idem G. warrantizaret prasdido
Thoma, praedidam terram dc eandem ter-
ram per confiderationem Curiae domini
Regis poftea amitteret verfus praedidum
Walterunti tunc teneretur facete praedido
Thoma Exchambium ad valentiam pta-
didï tertae, abfque hoc quod idem G.
nec haeredes fui aliquid poíTint recupera¬
re verfus prasdidum Thcmm & haeredes
fuos de praedido exchambio in perpetu-
um. Et fic contingeret quod haeredes ip-
(ius G. excluderentur ab agendo de prae¬
dido exchambio, per pracdidum homa¬
gium quod idem G. ceperit, quod mani-
fefte eft contra rationem praedidam. Ex-
culfis quï in praefenti tecoluntur quoad
vocationem warranti & quoad exceptio-
nes dilatorias de permptoriis loqui con-
gruit ifio loco. Ad ptimum autem diftin-

guendum
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7 2 Hengham Magnd*
guendutn efl utrum fuerit principalis reu'
aat per vjcationem lubflicutusqui refpon-
dete debear, quia utrique competunt er
ceptiones futurae qus tales funt & vigent
figillatim. Pnefcriptio temporis probati
excludit petencein& heredes faos ad aéii-
oneiri quae talis eft in hocbrevi, fi dicatut
quod is de cujas feifina petit ador non
fuiflet in feifina rei petitae ^ Tempore
Regis Henrici patris Regis Edrvardi nunc,
peremptotie difcinditur adio adoris#

Radulphi de Hengham
SummcE magnsB

Finis.

Heejje videntur plnrima ; fed ita ¡r—
omnia, cjaei vidijfe nobis contigit, exem
piaría.
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Radulphi de Henghdm^
CAÍ. !.

DeEíïbriiis.

N'Otandum quod quinqué funt elfo-
Fr 'mtiw videlicet de ultra ma-ma.

■W"

Á' i

ri. Secundum autein de terra SanSlué
Ifta duo jaceiit in principio placitoiuna
& non alibi. Et nifi veraciter proponan-
lur, vertenda funt in defaltas, & quomo»
do Eífoniatus de ultra mare vertitur in
defaltam, quiratut in ñatuto/iriwff íVí/í-
mmafl. cap. 44. Inducid primi effonii
40. dies, Induciae fecundi unius anni &
diei. Et continuo poftea jacet eflbnium
de malo veniendi& non è converfo. Ter-
úm de malo veniendi, cujus adjornanien-=
tutu eft quindecem dies, & jacet in quo¬
libet plácito ante apparentiam & poll 4
exceptis quibufdam cafibus, ut!.in orevi-
bus Ajfifarum, Attinñarum, '& JuratU'
nmdeUtrum, Et intelligendiun eft qd.
poft apparentiam, nec A^ori nee Reo

L competit



74 Hengham Magna.
competit iftud eíTonium, nec Reo alicubi:
in difTeifeai QiJítatur authotitas in pw»i
Sm.Weflmotta/l.cap. 42. & in fecundo Stat,
mflm.cêp.^2. Itèm nec ih âppella de morte
bominis jacet iftud eifonium ut in fecunà
Sm.Wefim. cap, 16. ítem in quolibet plá¬
cito in quo alíòcatlir iftud effonium poíi-
quam partes defcenderint in inqiiifitio-
iiem, non jacet, nifi remei,& hoc ad proxi-
mum diem pofl inquifitionem adjudica-
tdta, Ét poft aliàs appafentias fubreqaéú-
tés not) tëfnanebît per iftud effoniuffi in-
îju'ifi'tiô capietida. Item pOft di«n datum
'pitee 'pàttiúm íiòri j acet iftud eifonium; ut
ip tàía quo paites concedunt Venire fine
eiifoniô, tJpíÉ'rStur autoritas utriufque in
'fecundo Stit.'Weflw.cip.'ii. Item poft diem
dàtufn de die in diem quOd habet fieri in
eódáiít teifrnino 'non jacet côntinûe poll
dfefaltám in aélione Reali. non coitipetit
iilp'éYfoñaii. nòn jacet continue poft
n'4tn diPriUionemy nec poft magnum cajn,
nec poftquam prjeceptum eft vicecomiu
quod faciat aliquem venirequod k-
leat corpus alicUjus, vel qüod capiat aü-
qijetii, Vel poftquam mandatum merit E-
pifCQpo, quod facerèt veyiiYe clericum fH"
um. In cafu etiám quando vir & uxot
vel dub ténentes in commani implaci-

tantuT)



Hengham Magma, Tí
tantur, non habebnnt de cxtero nifi uni-
cum efíonium> quia fi unus fe eíToniaverit
íc alter comparuit ad alium diem ille
qui comparuit nen poteft fe elToniare
quia funt in flatu quafí unius perfonaf-í
quxtatur autoritas in ^rimo Stat. Weflm,
Cap.43. Sc in Stat. Glocefi. Cap. 10. Et
iftud lolum efíbnium & non aíiud tam
jacet attornato quam principali perfona?^
Ita tamen quod fi quis effoniaverit feip-
íum&non attornatum fuum,;non alloca-
bitut ei elíònium fuum. Ètfi duos habue-
tit attumatos *el plures, & unum& non
alium effoniaverit, vel fi plurcs habuerit
&miferit unum effoniatoiem, non alloca-
bitur ei effonium. Sed videtut inftantiam
recipere, in cafu quo lex vadiaca fueric
pet atturnatum , poftquam atcurnatus fe
non poterit effoniare , quia poft legem
vadiatam diâum eíl per Jufiitiatios at-
turnato quod faciat venire dominum fu¬
um in propria perfona fua ad faciendum
legem, ^amt» effonium eft de
■l'di, cujus adjornamentum efl in morbe *
tranfemti ficiit adjornamentum de malo
vtnitndif fecundum difcretionem Jufti-
tiariorum, & in langmre unius anni & u-nins diei a die vifus iûi apud Turrim
London, Et habet iftud effonium quaf-

L a dam



76 Hengham Parva.
dam proprietates quas non habent alii
eifonia, videlicet quod alia eíToniainip-
fo primo die placiti proferri debent, iftud
in tertio die prsecedenti. Item in aliis ei-
foniis fufficit unus eflbniator, in ifto exi-
gunturduo effoniatores. Item alia efio*
nia jacent fine eflbnio prsecedenti im¬
mediate, iftud effonium non jacet nili
immediate praecedat effonium de mà
vmiendi. PríEterea in aliis effoniis datui pie-
certus dies, fed in ifto effonio dicitur ei-
foniatotibus qd. eant fine die, & jacet fc-
lummodo in omni breve de reíto, anit
apparentiam & poft, exceptis quibiif-
dam cafibusj fcilicet in brevi in quo hod
jacet daetlumi vel magna ajfifa^ ut intci
eos qui per eundem fanguinem & eun-
dem defcenfum clamant. Item in aliis
brevibus de redlo, quum placitum fueiii
in eodem comitacu, non jacet nifi caufafii
vera i quia fi convincatur faifa, vertetutii
defaltam. Quacretur autotitas in fmà
Stat. Weflm. cap. 19. effoni®
eft de férvido domini Regü & jacet il
quolibet plácito & loco, exceptis quatt
or cafibus, videlicet Neva difeifme^
Dote ande nihi/hahet, ultima frafentatfí
nisi 8¿ in Apfetio de morte hominis. 1'
quibus non" jacet, ee quod Rex non cod

ced



Hengbam Pafva, 77
cedit proteiftionem fuarn in cafib-us illis
&aliis cafibus in quibus nullum jacet ef-
fonium. Et folummodo allocabitur iflud
effonium fi ad diem datum proferatur
warrantum Regis, & licet iflud effonium
videatur ailocatum effe eo quod adjor-
natur, non tamen adjornatur fine conditio
one ficut alia effonia, quia fi ad diem da¬
tum non proferatur warrantum, fequitur
pjEue talis, qui non habet warrantum in
a£tione reali, vertetur in defaltam. inafti-
one perfonali condemnabitur ad expen-
fas. quaeratur audloritas in Stat. Ghceji,
cap. &

CAP. II.
Previa de Dote.

Sciendum quod tria funt brevia dedote unde nihil hahet, videlicet unum
breve de communi dote quod eft tale.
Prmcipe A.qmd'puft-ej &c. reddat B- qttit
fuit uxor C. rationabilem dotem fuam tjuet
tern contingit de libero teaemento quod fuit
fradicii C. quondam viri fui in tali viUa
unde nihil habet, &c. Et per iflud breve
petitur tertia pars tenementi quod fuit
viri fui die quo earn defponfavit & po-
ftea. Et ali<5[aando medietat de foeagio,

L 3 8c



78 Hengham Magna.
& tamen non de omnibus fed de antiquig
èi de hiis de quibus mulleres dótari con-
fueveririt fecundum çonfwetudinem cer¬
tas pacrÎEE. Et iftud breve ahqijando eft
claufum ut in çafu quando nihil habet, &
ali^uando paters, quando aliquid habetle aliquid deficit. In quibus calibus u-
num & aliud locum habent. Invemetut
in Provi fione de Mtmn cap. i. in fu-
pradiélo brevi chufo adjudican debeiit
ÁamnA mulieri de tenementis de quibus
vit obiit feifitus. De tenementis vero a-

lienatis per virum de quacunque dote
petita per breye patens non adjudican-
tur Altana. Aliud eft bieve àt dote nomi-
nata, quando vir dotat uxorem fuam, S
hoc aliquando dé minori quam de teitia
patte, & de hoc tenebit fe contentam. Et
aliquandode tertia parte in certo loco 8c
ñ non excedit tertiam partem remanefiít
illa certa dos. aliquando autem de majori
ge remanebit ei quoufque admenfuretiit

reddatur ei per brevè de admenfuratk-
«e dotis j & in hoc brevi ficut in aliis adju-
dicàntur damna. Et eft Ireve de dote »c-

minata taie. Pt-xcipe D. t^md jajíe,é'c·
reàdatP. qtíx fait uxor C- tale maneriurn
ie quo C, earn dotapit nomm-
tm ad pfliura ecclefiae quando earn refpon-

favit.
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fkvU) Aiiud eft breve quandq filias
dotat yxorem fuam de tejaementis patris
fui & de volúntate patris fiji quod ali-
quando eft de çerco tenemento nomina-
to j -aliquando de tçrcia parte omninm te-
nementoram patris fur, quo fimUiter
kmntt adjudieantur, ^ eft bteye tale.
Pucipt A, qmi rediat B.qua
fuit uxor C. uk manertum vei tirthm paf-
ttm tentmentífrítm de qno yú de qnapradh

■ Sus C. earn dotdvit de ajfetsfn & voluntat^
£• fxtris ipfus C. ad ofiium ecçltfta&c,

' CAP. nr.

! Exceptiones contra Btevia dc Dote.

EXceptiones contra praedii<fta brevia,& maxime contra psimum poteft
objici quod demandans dotem fuam ha¬
bere non debet, eo quad praeditftus C.
quondam vir fuus die quo earn defponfa-
vit vel unquam poftea non tenuit tene-
®entum unde petit dotem in dominico
ut de fcodo. Et per hoc non ^duditur,
quin habebit dotem de tenemento quod
per virum fuum vel auteceffotum dimif-
fum fuit ad terminum ante defponfacio-
nera & remanfit in manu terminatii ufque

L 4 ad
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ad obitum viri, quia licéc commoduni
rei fuit terminarlo, tamén feódum U do-
minicum remaníit pa»nes vimní. Item in
omnibus brevibus prsdidfis poteft obji-
ci quum vit fuus commifit feloniam, ob
quam fuit fufpenfíu f mlagdtiu vel ilio
modo morti damnatus, vel demmhratmt
yel apud ^tííatt infa/iflatns, vel apud
^outbarapfon fdmerfus, vel apud
ton demembratus vel decapitdtus Ut apud
áPOJttbampíOn > in mari fupermdatus fi»
cut in aiiis partibus portuum. nec recolo
in aliis cafibus in quibus homo habetur
pro felone, nifí in cafu ubi quis movet.
guerram contra Regem, vel Regnum, iti
quod abjuravit regnum, vel in fugiendo
tanquam publicps latrofuit decollatuf. I-
tern quod inter ipiam & virum fuum di-
vmium fuit celebratum. Itemfi vir fuuf
amiferit tenementum unde ilia dotera pe¬
tit per judicium excepto judicio per de-
faltam, de quo dicitur in fecundo Stat,
fyejîmonajhcip. 4. Itemamittit uxor do¬
tem in cafu de quo dicitur in iifdem flatii-
tis cap. 38. Item fi minor, exiflens in
cuflodia alicujus ducat uxorem fine ai-
fenfu domini fui, & in minori aetate obie-
rit, dotem atnittit. Secu&eft fi expeétet
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rem setatem fuam, vel propter minorem
îtatemviri fui non poteft dotem defervire
jb aitione dotis excluditur, excepto ta-
men fi a minori dotetur ex volúntate pa¬
tris, quia licet fit inhabilis fecundum jus
commune, voluntas tamen patris, qiis fir-
matur fecundum conventionem, facit ha»
bilitatem. Alia vero, exceptio eft, fi ob-
jiciaturquod non fuit v'\xO legitime defpon-
[ata^&c. Sed iftius exceptjonis difcuifio
pertinet ad epifcopum ik ordinarium, &
fecundum ejus refponfionem procedatur
ad judicium. Sed' quid erit fi pro una
muliere petente dotem, cui objedla fuerit
pr^dida exceptio, fcribatur epifcopo, &
per refponfum epifcopi mulier ilia recu-
perabit dotem, & poft modum venerit
alia mulier petens dotem de dono ejuf-
dem m.ariti, & fimiliter objiciatur quod
non fuit viro legitimo matrimonio copu¬
lara, & crdinarius fcribat Regi quod ul¬
tima eft uxor legitima, & quod deceptus
fuit in priore cafu matrimonii ? Dato
boc, ftabitur pofteriori mandato 0,di-
narii. Sic contingit de & Ali¬
cia de jaa^atîî. Alia eft exceptio, quod
fi petat dotem de muliere dotata dicitur
quod de dote non debet dotem habere, fed
ánteiligendum eft qucd illa exceptio non
repellit quamlibet mulierem ab adioneyel
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v'el 3 petitione dotis. Quia contingit it)
cafu. Radulphus babens unain catuca-
tain tertíE ducicuxorem & dotat eain&
poftmodum dat filio fuo unam virgatani
terras qui ducit uxorem & dotat èan),
mortuo filio Radulphif uxor filii dotaq T"
eft de tercia parte viigatce terr?-, mortuo V
Radu.pho uxor Radu/phí petit dotem de in
toto. Si objiciatur ei quod de dote non cipedebet habere dotem, non allocabitut ei
exceptio ilia, quia in priori contrada mif
matrimonii inter Radulpbum & uxorem 3»fuam adquifitum fuit jus uxori pradi- w
£ti Radulphi de toto, nec debet ei praju' 1 qni'
dicare fecundus contradius inter filium i diti
Radl·llphi & uxorem fuam poft dotatam. i pet
Secus eft fi Radulphl·lé obierit ante filium
fuum & dotem fuam recuperaveric de te- dic
nemento quod Radftlphw dedit filio fuo clu
& fimilicer de tenementis qute remanie- vie
runt prasdiéto R. poft illud donum, fi dey
poftmodum prius inortuo R. prasditfto, 'nn
& poftmodum filio Radulphiy veniat uxor tenfilii & petat dotem yerfus uxorem Ridai- "S'
phi quae jus habuit in toco, obftabitei ilia
exceptio, quod di dote 'dotem non httl/t' ;
Uti&c. dfi

ter
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jit il)
tuca. CAP. IV.
im &
atara De ufu concedeiado.
éam,
otata T TT fciatur in quibus cafibus vifus ter-
•rtuo vl. rse concedatut fciendum eft quod
n de in omnibus brevibus quic incipiunt Pro."
: non cifc tali e/md reddat aliquid quod adlor
It ei petit tenere ad minus ad vitam, vel ad tet¬
ada minum vitiE aicerius, ut in brevibus de re
irera So ^ ingrejfu, ^ confangninitate^ de/br-
sedi' m domtionii, de E/cheata, & ftmilibus in
Ecju, I quibus tenetur in dominico, vifus conce-
lium ¡ ditur ; exceptisquibufdam cafibus. Quia
tara, j pet hoc quod dicitur ad termimm vita
limn ! excluditur breve de caflodia. Per hoc qd.

dicitur breve de ReSto de tenemerttis-, ex¬
cluditur breve de confaetudinihm & fer"
wn¿,& breve á&Reüo de advocatione ec-
ckfta, in quo vifus non conceditur, fi tan-
turafituna ecclefia in villa inbrevicon-

[xor tenta. Etfipluresfintecclefiae & nomi-
dur netur ecclefia talis fanéb, fi plures eccle-
illa lis de illo fandlo in eadem villa non ha-

, beantur. Per hoc quod dicitur tenens in
dminico, excluditur warrantas fine quo
tenens fe non poffe dicit refpondere. ex-
ceptis quibufdam cafibus, 8ic. Cujufmodi
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ten
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funt commune breve de dote unde nikii nic
habet de tenementis unde vit fuiis obiit ftui
feifitus. Item breve de dote aiîïgnata,
quando filius dotat uxorem ex volúntate
patris, Se alii funt cafas expieífi ex ñatutis
Weflmonafl' fecundi cap. 53» Per boc cut
quod dicitur Pracipe ijuod redd^t tent- bul
mentum, excluditur breve de nuper obiit in Ot
quo vifus non conceditur, licet tenemen- ne
turn per illud petatur. Alia funt pluria
brevia in quibus vifus conceditur, nec ta-
men fit Mentio quod nliipuis reddat té, ' D
fed qHodpermittatf &c, Sicut in omnibus
brevibus de ingrejfu proveniunt&
originem habent a brevibus nova dijfeiji-
na de communia pafltira-t & omnibus aliis
de quibus fit mentio in ultimo fiatmt
Weftmonaft, cap. 39. Item in omni¬
bus aliis brevibus de ingreffu de fojfatoà
flagno, &c. de quibus jacec alTifa, exceptis
quibufdam cafibus pafturae. Quia fi pe¬
tatur communia ubique in villa de qua
fit mentio, non e^: neceffe concedere vi-
fum, féd fi in aliquo loco petatur & in ali-
quo loco non, neceflfario habet concedi.
Llnum eft breve de reéto quod non eft
de forma fupvadidforum brevium, fcili;
cet Quo jure in quo* conceditur vifus, ft
adfor dicat Reum nulle modo commu¬

nicate
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iíhil nicarein terris fuis,íícut didum eñ de Pa-
' ■

ftura. Sunt alia breviaqux ad Vicecomi-
lem pertinent placitanda quse aliquando
ponantur coram Juftitiarüs ut de Domoy
m!tro,prtay gurgite-, in quibus propter no-
cumentum» vifus conceditur » & de qui-
bufdam coníimilibus, ut de mercato, feria,
Ovili non conceditur vifus quia non eft
neceflarius.

CAP. y,
Dthítvïhns arm' & primo de brevi
niva Vijfeifina. ,

Sciendum eft de quibus jaçet Aflifa, 8cquibus fit modis difleifina, & quibus
perfonis competir, & contra quos. De
quibus ; fciendum eft quod de tenemen-
tis cujufmodi funt terra, fratm, Bofcus,
Pafiara,yaftum, Pifearia feparalis,&á mi¬
ms verfus deforciantes > Gurgites & alia
qiiîE numerantur in fecundo flatuto Wefif
monafl. cap. 29. Quse in feifina ali-
cujus funt aliquo titulo in feodo» vel ad
minus ad terminum vit?, & hoe aliquan¬
do ad vitam poffefforis, de quo non fit
diflinftio. Aliquando ad vitam dimittentis
fuper quo diftinguitur, vel dimittens ni-
Éiit aliud habuit quam ad v terminum

vitte
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vitíe ut Reíhor ecclefia, tenens in dotem, m

& confimilibus in quibus cafibus transfer-
tur liberum tenementum in pofleiforem,
vel dimittens habeas ieodum transfert in
poifefforem ad yitam dimittentis, referva-j fu'
ta reverfione hantedibus vel aliis,in quo ca- be
fu aliqucrutn opinio eft qd. liberum tene- 1"
mentumncai ttansfertur. Jacit&defo/d-
to frojlratot vel kvAto-y flagno froftrato vel ^
exaltato,fxpe pro-rata, UvAta^ veí exaltatt,

ohJir»£ia,yd. arüata, aqua diverfa,ç:Q.
curfu aquíE ad nocumentum arrftato. Qua- i Ba
dam funt confimilia ad nocumemam le-,
vata, de quibus non datur o^Jftfay fed per- |

m;tinent ad vicecomitera placitanda, velwi
Dorme, Vtrgultum, Porta, ovile, molertii- ' ^
-mm, Gurges,& Furnui, Quaedam&hm
fimilia qu8E funt ad nocumentum, quae co¬
ram Juftitiaiiis funt placitanda, ut firiit
mercatum.

CAP. VI.
De titulis. H*reditaria fucceffione, feoffir

merfto & Efchaeta. qaomodo-acquiri-
■ -tur liberum tentmerrtum'

Et quod dicitur fupra de tiiuh, fcien-dumeûquod vexi tituliíartt Succefflt
h«reditariti, feoffmtntm [^perquijitm tr
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:m, tulo feofaminti] Efchaeta. Sed in quibuf-
fei. dam horum cafuum, major exigitur feifi-

na, ad liberum tenementum perquiren-
tin dura, & in quibufdam miner. Ut in
va.i fucceífione vero hacredi per pedis pcfi-
ca- tionem adquiritur liberum tenementum,
x- quia pofito pede adquititur liberum te-
fü. nementum de teto tenemento quod anne-
vel ftitur tenemento in quo pes ponitur, vel
^ cui illud tenementum anneítitur. Nen
,[0 ficeft de herede non vero, veluti de vero
J. Bañardo vel nato ante matrimonium, vel
e. aliodelongiorefanguine. Licet ante ad-
f. I ventum veri hteredis ftet in hsreditate pet
ui I magnum tempus, videlicet per dimidium

anni vel amplius, Sc pcftea verus hatres
turn ejiciat, non propter hoc timere c-

0- portet verum hsredem breve novae dif-
feifinm quia poffeflio non veri baeredis
fei^na vel adquifitio dici non debet fed
potius IntrufiB. Si autem contingat quod
port mortem alicujus intrat verus haeres,
& alius qui verus non eft, & fimiliter mo-
rantur in pofteífione pet magnum tempus,
& poftea verus haeres ejiciat non verum,
non competit non vero aélio vel remedi-
umper difleifinam. Sed fi non vetus eji¬
ciat verum, vero híredi competit actiò,

P quia cum ambo eflent in íejfina, feifina
(/p d-icitur



Oi

ar

m

m

âb
ad
ej
Fi

88 Hetigham Parvai
dicitur illius qui majus habet. De tí¬
tulo liberi tenementi per adquifitionein
per fsoffAmentum, multa funt confideran-
dai Quia cum aliquis feoftat aiium non
tam cito transfertur liberum teneirientum
in feoft'acum ficut fupenus didum efl in
fucceifione ha:reditaria. Quia primo vi-
dendum eft utrum feoffator feofifac alium,
abfque altevius prejudicio, in que cafu per
;bonam. tranfmutatioiiem adquiritur feof-
fato liberum tenementum j de bis maxi-
me de quibus fe dimifit ad plenum) nullo
fibirefetvato prêter fervicium. Et fi for- ;
te in prarjudicium alterius fiat feoffamen*
turn, non tam cite adquiritur liberum te-
nementum feoffato, ut in cafu que feof-
fator fe facit medium inter Capitalem .g,
Dominum ôc feoftatum, ubi oportet quod
plena & pacifica fiat feifina feoffato an- •
tequam competat adfio ei verfus feoffa-
tor'em, contra quod tamen poteft fubve-
niri per finem fa5lum, veí per Recognition
mem faSlam coram rege vel Jnflitiariis,
quaium virtute adquiret feoffatus libe-
rum tenementum, non obftante contradi-
âione capitalis domini. Et fimilrter fi
uxor dotata, vir tenens per legem Anglirr,
vel aliter ad terminum viese, vel per feo-
dam tailiatum, in fupiadiíljs tenuris fe-

offato

aen
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Heftgham Parva. 89
ofFato reqliiritur ionga feifína & pacifica
antequam adquirafur ei iiberum tene-
mèntum^ Et in hujufmodi fcoffamentis
multa alia confideranda, videlicet remota
abfentía illius cujus intereft ; tempus quo
ad ipfum devenire poffit notitia, poteftas
ejus refiftendi & multa alia. Similiter de
FUlano alienante villenagium, & Balliva

\ alienante tenementum in cuftodia fua exi-
: ftens, in quibus cafibus, de brevi feifina,
non adquiritut liberum tenementum. In

] titulo per Eféeatam. Adquifitio quaeali-
quando adquiritur Capitali Domino per
feloniam tenentis Sc in aliis cafibus his
iimilibus, ut.in reverfione poft feodum
' taliatum de jure, & quod alieni competit
pet formam donationis, de facili adqui¬
ritur liberum tenementum ratione rever-
lionis ad petfonam à qua vel cujus ante-
cefforibns exivit tenementum, ceffante
fuccelfione revettendi, vel pec formam
donationis alicujus remanfurum. Sed in
iflis duobus cafibus, diverfa eXigitur veri-
ficatio in judicio. Quia in reverfione ra¬
tione feodi taliati vel doni fub conditio¬
nne non exigitur quod damans reverfio-
nem fcriptum aut aliquid aliud oftendat
id intentionem fuam probandam, quam
patriam j eo quod carta doni paenes ad-
f M quifitO'
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quifitorem ex confuetudine rennanet '&
non pœnes donatorem. Et ideo tenemen-
tum fine oñenfione carts ad donatorem
revertí potefl. In alio cafu quando debet

* á/.con-remanere extrañes perfons non * con»
. tinuo, jundts poft mortem alicujus, necefle ha-

bet petens oftendere finemvel cai tam de
forma doni. Et cum dicitur fupra quod ti-
tulus liberi tenementi tripliciter. adquirí-
tur, non propter hoe credat aliquis quin ;
alia via adquiritur alicui liberum tene- '
mentum, attamen per aliquem colorem i
oportet quod fupponatur prsdidtis titulis. ^
verbi gratia. Quidam ingreditur per diffc-
ifinam qus nullum facit titulum i poftea |
difleiiitus remittit & quietum clamat to- '

'

turn jus fuum. Jamhabet diíTeifitor titu-J
lum liberi tenementi per quietam claman-
tiam diffeifiti ubi prius non habuit^St fic ,

squipollet quieta clamantia feoffamento.
Prafcriftio fimiliter & frafimftio fit ali-
quando loco tituli, vetbi gratia. Aliquis
ingreditur per dilTeifinam & diifeifitus s-
tatis & fus poteftatis permittit difleifito-
rem per magnum tempus tenere ipfum ;
non ejiciendo nec verfus ipfum impetran¬
do adlionem i quare prsfumitur, ex quo
pertaritum tempus ftetit in feifinapera-
liquem titulum clamavit tenere. Et prop-' '

ter ■
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ter hoc fi poft magnum tempus ejiciatur,
competit remedium per breve nova dijfei-
fin<a- Mulieri etiamdotata;,fivetenentipeE
legem Aiiglis, competit remedium per
breve novje diffeifinje > fi ejiciantur, quia
donum viri in dote eft quoddam genus per-
quifitionis. Similiter adquiritur tenemen-
tum ad terminum vita; viri ducendomuli-
erem, cujus hiereditas tenementum eft;
& fub eodem genere cqmprehendi poteft.
Quorundam tamen ingreflus cum ceperit
perpradidlos titules vel fub colore eorun-
dem titulorum, nunquam alicui facit libe-
rnm tenementum. Et illis, quibus dimit-
titiir aliquod tenementum ad voluntatem,
vel ad terminum annorum, licet a tarn
magno tempore tenuerint, cujus dimilfio
non poterit haberi in memoria, nunquam
adquiritur liberum tenementum, nifi pei
confequens faftum videlicet per feofta-
mentum aut quietam clamantiam illius
cui fait liberum tenementum. Et hoc intel-
lige qd. liberum tenementum non adqui¬
ritur illi cui fupradiéfo modofadla fuit di-
miilio, fine fadto illius cujus fuit liberum
tenementum. Sed aliquando contingit qd.
hujufmodi tenentes ad voluntatem vel ad
terminum feoffant alios de fa¿lo,tn.de jure
non poíTunt, & tn. pier eorum feoffamen-

M a turn,
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tum, adquiritur feoifatis liberiun tenemen-
tum, quod nunquam evenit per faélumil-
lorum qui nullam habent tenentiam. Et
quod dicitur fupra de felonía, fciendum
quod felones iunt/nffenjiy ntlagnti, & alii de
quibus dicitur bic & fupra in cap. de Dote *
fecundo.

CAP. VII.

Quibus modis ñt dilïeifína.

Sciendum, quod, cum quis teneos re¬aliter ejicitur de tenemento. Item ab-
fens, cum ingredi voluerit, ejicitur & re-

* al. ma- pellitur. Item cum * manuppus alicujus
nuopere. impeditur per * fuperfluofam, & hoc in
lis'w/ier' diu ante appruato, vel de te-
¡Hptr/tJ "etnento de novo appruando. Verbigra-
am ■ aliis, "2» Si qui vaftum fuum non prius appru-
Ifnperfti. atum reciigat in culturam, falva tenenti-tiofam. bus & vieillis fufficiente paftura cum li-! bero ingreffu & egreflu, cum inceperit

appruare impediatur, impeditor pro dif-
feijfitore habetur. Item in pafcendo alte-
rius feparalefitdiiTeifina ut in n/timo fla-
tuto Weftmonaft. cap. Xxix. Item ali-
quando continuando pofleiîîonem, à quaabjudicatur. Verbi gratia. Divortium

cele-
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celebratum eft inter vimm & muliereni,
fi poft divonium vir teneac fe in hsredi-
tate perquifita in mantagio mulieris, fta-
tim cum poft divortium manuoperetur
diii:ifitot eft. Item intrando per judici¬
um quod non ligat. verbi gratia, A. im-
placi^at B. de tenementis C. & fit judici¬
um de tenementis C. cum tria cxigantur
ad judicium fciiicet ^¿ïor, refís,&Jndexf
& in ifto judicio deficHt unus trium, vi-

■

delicet verus tenens qui dicicur reus, lile
qui recuperat pro difieifitore habetur.
Eodemmodo fi in Curia Comitis G/oct-
ftria recuperator tenementum alicujus
qd. eft de feo do Comitis j quia
de fuit ibi Judex, ille qui recuperat pro

Í diffeifitore habetur. Et tamen ilia judicia
j non peccant in forma, quia verus eft ibi
1 proceffus led fubftantialia deficiunt.

■ Non fie eft infalfis judiciis qus habent'
fua fubftantialia, fcilicet aftorem, reum
& judicem ( & his non exiftentibus fit

' iniquum judicium) quia iftud judicium
ligat quoufque inftrmetur, & folummodo

1 competit recuperate per breve de falfo'

jftdicio 5c lion pet breve novte dijfeifinx. I-
! tern dicitur in cafu diifeifitor quando

■

non per faélum fit fed per advocationem
in Curia. Et hoc eft cum ille qui dimifit

M 3 terram
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terrain ad terminum pefuerit fe in tene-
mentum ante terminum finitum & termi-
narius eum ejiciat, fi ille qui dimifit ter-
ram ad terminum impetraverit Ireve nova
dijfeiftna verfus terminarium, datum eft
quod fi terminarius dicat fe nihil habere
nifiad terminum & convincatur per aífi-
fam quod terminarius eje¿tus ante termi¬
num finitum vim vi repeliendo fe repo-
fuerit, impetrator nihil per aíïifam recu-
perabit. Sed fi falfo coram Jufticiariis
clamaverit fecífamentum, & contrarium
convincatur per illam falfam clamatio-
pem faftam in exhaeiedationem illius qui
tenementa ei dimifit, habeatur pro diffei-
fitore. Eodem modo fi terminarius eje-
ñus impetret hxtve nova dijfeifina vtríüS
eum qm ad terminum ei dimifit, convi-
£lo quod nihil aliud habuit quam termi¬
num, per fuam falfam clamationem, a-
.mittat terminum funm. Et eft diífeifina
de reddituinomni cafu>cum tenementum

aliquod alicui obligatur in aliquo reddi-
tu, five de eo five de alio teneatur & di-
ftridtio* recufetur vel replegíetur.

CAP,
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CAP. viir.
Qaibus Perfonis competit afifa. Excep-
tiones item diUtorU & jieremftoria»
De vocando in auxilinm» per emdem
defcenffim.

Sciendum eft, qd. quibufcunque libetis& in ftatu Iiberorum exiftentibas, qd.
dicatur pro h.iis qui in * nayvitate procrea- f·al. ni-
tifunt, & cum a magno tempore fugerint tivitats.
& ad remota loca extra afirut» |e tranftu-
lerint Sc tenementa perquifierint, ft ab il-
lis ejiciantur, competit eis remedium per
breve »ova dijjeifim·, & contra veros dor
minos, quia quoufque nativos in fervitu-
tem per judicium redigerint, ad tenemen¬
ta ieifienda manum apponere non pof-
funt. Villanis quidem in Ajlra commo-
rantibus non competit hujuánqdi reme¬
dium verfus veros dominos non magis de
perqfti/ltO) qu?.m de vŒemgto. Si tamen
de villenitgio vel de per^nifitis ejiciantur,
per extráñeos competit eis remedium per
breve âejfeifmay quia in hoc cafu vil·
lanus non quoad verum dominum fed quo¬
ad extráñeos pro libero habetur. Eodem
etiam modo Sokemamus de anticuo domi¬
nico, licet contra dominum vel vicinum

M 4
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de eodem focagio placitare non poífit ni-íi per parvum hreve de re£lo claufimy verfus
tamen extraneum fi eum ejiciat, competitei remedium per breve nov$ dilTeifinar.
Competit enam liberis a magno tempe¬
re in fervitutem tedadiis, illis videlicet
quorum patres & avi & quicunque ante-ceflbres a tempore quo currit brtve de n-
So in fervitutem redadli fuerint. quamdiuenim in afiro morantur ¿ompetit eis re-

» ai, tene- medium àd liberum * ftàtum rehaben-
menàiin. dum per breveM Et fi a têne-

mento ejiciantur non competit eis aliud
remedium quam per breve nova di(feifina.Sciendum eft, quod contra quamlibet per-fonam> dum tamen verus nominetur te¬
neos, quo in brevi non nominate, nihil
impetranti acquiritur. Competit etiam ali-
quando viro contra uxorem in cafu in quo
uxor profuga alienat tenementum viri fui,
ve! etiam tenementum uxoris. Contra
impetrantem competunt exceptiones ali-
quando dilatoria aliquando peremptòriabrevis. Dilatoria: j veluti fententia ex-
eommmicationis' excipitur etiam contra
impetrantem <jmd nihil habet niji ratione
i4xoris-,yt\ contraclericum qui nihil habetnifi ratione eetlefla fua^, de qua non fit men-
tio in brevi, vel quòd Vitlamsyú Sokpitn-

ms
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ttHs efl,de quorum difcuffione dicitur fupra.
Item excipitur contra virum & uxoiem, fi
diffeifina í'aóla fuerit mulieri ante matti-
moniiim & conquerantur ambo drfleifiti.
Cafl'atur etiam breve fi erratum fit in wo-

minibttjperfonarHm> vHU, aut Comiutus,
Simijiter fi dominus queflus fuerit fedif-
feifiri de redditu & convincatuv quod feifi-
tus fuerit de redditu per manus viliano-
rum, fuper quo jacet breve mvx dijfeiftnje
de tenemento in dominico potius quam
de redditu. Peremptory brevisj eo quod ali¬
as aififa tranfivit ; ad quod reqairitur quod
de eodem tenemento inter eaidem perfo-

I nas de eodem tempore. Item fi quis cla¬
mat iibetum tenerrientum five exprimât
titulum five non, Sr recognofcatur per aifi-
iamquod jure fuccelfionis intravit, & pen¬
der inter eos placitum in Curia Chnftia-
nitatis de Bafiardia i quamdiu fuerit pla¬
citum in Curia Chrifiianitatis remanebit
placitum in Curia Regis in fufpenfo;
Competit etiam exceptio ijuieta cUman-
tÍ£y felonía prajudicata, exchambii Si confi-
miles, &c. In brevibus affifarum & in om-'

nibus aliis brevibus generaliter locum ha¬
ber ifta exceptio, videlicet fi tenens dicat
quod nihil clamat niji earn uxore faa eon"
)müim> Et hoc tripliciter, vel qd. fuerint

■ fimili-
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fimiliter feoffati, & tunc habet ncceffe 0- ub',
ílendere cartam, vel qd. invenit uxorem jbii
fuam feificam, antequam earn defponfa- (ng
vic, vel quod tenementum petitum uxori jjt,
fua2 defcendit jure ha:ieditario poft de-
fponfationem. Icem alia eft excepció ad po,-caífandum breve, videlicet fi teneos di¬
ta c fe nihil clamare nifi ad voluntatcm talis i
vel feejjevillanum aHcu]u5·,yt\ tenere devil-
lenagiotali- quo comperto vel recognito
caflitur breve, in quo cafu vel oportet
petentem intrudere fe in tenementum ft
poteft, vel impetrare aliud breve fupet
dominum ipfius tenentis & fuper tenen-
tem. Item poteft excipi quod tenens ni¬
hil clamat niji ratione cu/iodia talis mino¬
ris infra astacem, qui in brevi non nomi-
natur. Replicatio contra iftam exceptio-
nem poteft effe quod antecejfor itlius mi¬
noris mn obiit inde feiftus, nec die quo obiii
habuit aliudin tenementopetito. Si tenens
dicat quod anteceflbr illius minoris jus
habuit in tenemento illo, & iterum alia
proponatur replicado quse vera eft quod
anteceíTor illius^ minons aliqucd habuit,
fed id quod habuit dimifit ad plenum ei-
dem petenti per feoffamentum, tunc ul-
terius diftinguendum eft, ex quo tenens
cognovit anceceflbrem minoris aliqucd

habuifie
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íabaiífe-»&c. fi antecefldr illius minoris
3biit,&c. velnonquod fien non poteft,
fine brevi in quo minor nominetur. quia
dato quod «Jfifa tranfierit contra mino-
tem, minor cum ad rctatem pervenerit
)ion poffet facere quia fuit
neutra pars in brevi priori, & fic cafl'a-
íür breve. Alia eii exceptio dilatoria
quando reus dicit fe non pofe rcfpondert
¡¡ne fao participe-, quod ert in ca fu quan-
do hareditas defcendit duabus forori-
bus, aut pluribus vel exitui unius vel am-
barum, & pcrtquam hareditas partita
ifiierit, fi unus haredum departe fua im-
'piacitatus fuerit, excipere poflit qd. tenet
in proparte cum tali coharede fine qua
non potefl refpondeiej& in hoccafu praeci-
piatur qd. heredes fummoneantur ad re-
fpondendum cum ea fi voluerint. Et fi ad
diem venetint & reípondere voluerint cum
participe audiantur & tunc procédât pla-
citum vevfus eos,tanquam verfus unum te-
nentem. Et fi forte ad diem datum non ve-
nerintnec efíbniatorem miferint, vel for¬
te ad diem datum per eíTonium non vene-
rint, refpondeat tenens folus. Sed fane in-
telligatur quod illa exceptio locum habet
quando res petitur per jus quod compete-
re poíTet acfori ante mortem communis
pteceflbris. Quia fi quis petat per aliquodjus
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jus quod ei competere poffec per faébtniíi"cohïtedis poñ participationem hajredita-i®'^
tiSjfatis clarum eft quod in hoc cafa nonwi""'haoebit auxilium participis. Quia poteftipj^cffe quod coheredes rem unam IitigiofatnM^vendiderint, vel excambiaveiint, vei per'^^ljudicium pet malam defenfionem amif^-l^ji
rinr, vel per feiomam foris fecerint ante-
quam coheres de re Iitigiofa fuent impla-citatus. In quo cafu dicendum eft quod de ''pnihilo non eft auxilium petendum. Diduai
eft qualitec peticur auxilium participis d rquando cohaeredes implacicantur de tene-
mentis. Sed contingit aliquando quod ft-¿?<e C'irUjJurifdi&ioniSilibtnatesi fervitti,Ci confuetítiines veniunt in judicium inter r
querentem & unum de participibus te- ^
nentem minerium vel tenemencum ad
quod fpedant hujufmodi/f.7¿, jHñjdiílio-
nesi libertatesy férvida & confaetudinesfv^^^
quo cafu tenendum eft quod ficut tenens "fchabere debuit auxilium participis àsprin-
cipaüyitihzbáiitdQaccefforio. Dumtamen l'S'illud acceffurium ad annum proficuum htextendi pofl'et. Hoc obfervato tameq dehujufmodi fupradiélis qus fuerunt in pof-feiione communis antecefforis antequaiii ^ chsreiitas fuerit partita & quae ad unicum phahaeredem pec extentam ptoficui devene-' '

runf«
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lint. Et fie excluciitur objeétio. In cafu,

¿tunjlunus hiredum levaverit injufias exadio-
dita.iís8íconfuetudines de propria fua inju-
noniiin qao cafu non erit auxilium parti-
oteftipis petendum. Alius efl cafus, quo tenens
jfaijiicitquod non poteft fine alio refpondere,
peridelicet cum Reflor implacitatus fuerit
life-le jute ecclefite fuss dicit quod inveuuec
[itz.liftam fmm fciÇitAm & quod non poteft
pla-lne patrono & loci Diocefano refpon-
dde îfSi >n quo cafa ptaecipiatur patrono &
luin lici diocefano fummoneri. Et fi venerint
ipis il non venerint vel diem datum per ef-
;ne- tóum fuum non fervaverint > fervetur
' jroceflus fuptadiòlus. Alius eft cafus
tu^ onfimilis quando tenens per legem An-
iter dicit quod tintmentum fetitum fait
te- i" uxoris fm de ¡jüa jirocreavit qacndam
ad «iííw (tne qao non delet re/fondere. Sum-
lio- tonebitur tunc ille & poft fummonitio-
, in ïm fervetur ptoceffus fupradidtus. Sed
ens lifferunt ifti duo cafus ultimi a fuperio-
7fl, ¿US, quia fi tenens in iftis duobus cafi-
len lis ultimis amittat rem petitam, nullum
uiu tit fuum recuperare fupra epifcopum,
de íttonum,aut haeredes, fed in fuperioribus
of. ifibus de participibus tenens obfervato
affl bordine, fiamiferit, recuperabit fuper

ihajredem per ptoceflum ulterius pro-
cedendi.

am

te¬

nt.
Ui J

\
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cedendi. Sed unam propriecatem habeni fut
omnes ifti caíus fupradidti quod five coha- ce:
redes five patronus five havres ti^reditatiî rse
qua;tenetur per legem Anglkfuerintin-de
iva 3:tatem , generaliter remanebit loquea in
la ufque ad atatem hasredis. & per hoc gr
quod did tur fupra qaoà reEior invemt «-i
cleftam fuam feiftam^ latis excludjtur dubi-i to
tatio fi redlor de fuo perquifito vel de fuá re^
intrufione aliquid appropriât ecclefiat fua, tic
in quo cafu non poteft auxilium patroiii qn
aut Diocefiini fui petere. Sed eft calus ve

quando mulier dotata implacitatur de m,
dote fuá, in quo cafu diftinguendam eft u-: in,
trum petatur vetfas earn tenementum vel ft;
tencmento annexum, at jurifdicHo yéfs- bi
da & hajufmodi in valorem partis dotis ^ ct
Ida extenfé. In primo cafu vocare poteft v<
ad vvarrantiam tanquam warrantum do- p(
tis fua. In fecundo cafu cum non jaceat p.
vocare ad vvarrantiam, habet dicere qi
quod non poteft fine harede refpondere, ci
& tunc fummonebitur hares ad refpon. b:
dendum ficut pradiéfum eft fi voluerif, in ^
quo cafu fervahitur proceffus fupradidus. j:
Ec in utroq; cafu fi aXor prodefedtu war- fi
rantihauredisamiferit, recuperabit mulier b:
excambium, non tamen ad plenum vaio- ft
rem rei amiífa. Cujusratio bene patet i t;

fubii-1
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ibenl fubtiliter intnenti. In affifa mortis ante-
ohí- cefforis & in aliis brevibus pcíl vifumter-
itatií XX jacet excepfio de non temra ; quœ fie
It iw debet proponi. dicit B. qmd non debet A. ad,
que-' breve fuum re/ponderi eu qmd non tenet inte^
boc gram terram verfas enmfetitam^ eo quod ta-

■ et"* lis inde tantum tenet,, ^ talis tantum indt
lubi-i tenet, quo comperto per inquifitionem vel

: fua recognitionem caflabitur breve. Replica-
ÍUí, tic contra ifiam exceptionem. B.tenuitdie
foui qfig breve fuit impetratum & hoc in feodo
alus vel in dominico vel y?illa tenuit de B.ad ter'
ds minum annorum vel in villenagio vel aâ vo-
lu- luntatem, quo comperto, vel recognito,
vel ftabit breve. Et fciendum quod in brevi-
\je- hviS Afifarum poxt^ proponi iftaexceptio
Otis cum aliis exxeptionibus tangencibus
tell verba brevis. Sed in aliis brevibus fi pro-
do- ponatur cum effeftuj cum ea non pofiunt
:eat proponi alia; exceptiones fed fecundum
ere qnod per eam compertum fuerit, fiat judi¬
are, cium & hoc diverfimode. quia in brevi-
on- bus Efchaeta, de ingreffuy forma donationis,
r in confanguinitatis, & aliis in quibus non
us, jacet duellum vel magna affifa, fi inqui-
ar- fitio facit pro excipiente, tunc caííabitur
ier breve & fic eft dilatoria.Si pro parte adver-
lo- fa recuperabit petens tenementum, falva
tet I tamen tenenti aílione per breve de reHo,
iti-1 "Et
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Et fi in brevi de reélo proponatur ifta ex-
ceptio cum effeétu adimic ei jus contra
quern tranfivir. Proponitur aliquando ex-
ceptio huic fimilis,cum non fir, fie dicendo
^Hod tenens ver/nsqnim fetuntHrvigintiynon
tenet viginti eoquod tenet nifi decern, in' quo
cafu fi non polfic dicere quis teneat refi-diium oportet refpondere de eoquod te¬
ner. Tam in brevibus aififarum quam in
aliis brevibus jacent excepciones dilato¬
ria: fie dicendo, Tftfetis verjus A.tantm
dr verfus B, tanturn, ac-Ji ut erque fciret /«-
Kpt fe^arale dr iffi tenent io comnemi, quo
comperto eodem mode erit ut fupra. Eteít alia excepció in aífifa mortis Anteceffc
ris fie. t» fetis de morte A, d" verum efi
A. obiit feifîcus fed pofl ejus mortem intra-
vit B. fiHus vel Joror vel neptis vel confan-
guinea & de ¡¡eut non petis Jeifnam ultimi
feifti peto judicium, quo comperto caíía-
bi:ur breve fed fallit hoc cafu. incafu fci-
iicerinquo noirintrat verus haares, licet
habearur pro confanguineo, de Cujus fei-
fina non caíïabitur breve, pro eo maxime
quod fi ipfe inventus effet tenens &: feifi-
tus potius haberetur pro injufto deford-
atore quam pro vero tenente. Item qui¬dam pro racione feoftamenti qujod de-funclus ei fecit, pofl mortem defunòfi in-

gtedifur
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ex- greditur tenementum & fub colore feoffà-
ntra menti eft feífitus, licèc feoffamentum fic
ex- vacuum, venit poft verus hsres & ejicic
ndo fic féifitúm, per quod tenementum recupS;;
non íabitur per nteve mvié dijfeifînàt & poft-
quo modum verus haeres per afflfam mortis an-
efi- ttcejforis fui petat, & èxcipiatuí contra e-
te- um quod feifitus fuit poft mortem ante¬
'l in ceíToris fui, replicare poterie quod illa
to- fèifina adnullari poterit vel adnullata fu-
nffj éritper aflífam»4»ie dijfeifiaa per eXcep'^
f». tionem, quo cdmpef tò nòn Valebit fua ex-
[uo ceptio. Iterii diio quo cóbaéredes funt,ur]us
Et anteceíTor, & unus íngreditur in tota hx-
fo, reditate &ejicitur poftmodum, fi nómi-
efi ne amborum perquiratur breve mortis

antecefforis,' & excipiatur quod unus ip-
forum fuit feifitus poft morteai ântecef-
foris, non pfojíter hoc caífabitur hoc bre-

'3. Ve, pro eo quod & funt quafi unuá haeres
i- & per faiftum unfus, non adnullabitur a- ^

et ífio amborum cum aifibo non fuerint fei-
j. fiti: Alia eft exceptio in brevi wort» <í»-
le tecefforis dicendoj tu petis tenementum de
Î, morte talis patrisfui ^ bene cognofeo quod

obilt feifiidt & poft mortem ejus ego intra-
vi, at filiusfuus, nepost & fumus de eodem
[anguine & clamamus per eundem de"
fcenfam ande peto judicium, Propofita ex-

N cep-
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ceptione pradiéta, piididis verbis, nifi
in contranutn objiciatur haflardia vel di-
virfitas confanguinis caíTatur breve, & re-
vertetur ad hreve dt Kecíp, in quo non ja-
cet dueílum nec magna aííífa. Sed quid e-
ritfitenensvocet ad warrantium, & war¬
rantas pofíquam warrantizavcrit vel ul-
terius alium vocaverit ad warrantum?
pofiquam warrailtizaverit , caiTabitut
breve pet eundem defcenfum. Et fimili-
ler fi tenens per legem Angliœ dicat |-
nihÚ cUmat nifi ratione hareditatis nxoris f
fua. Ét bseies pofiquam fummonitus fu-
erit caffat breve per eundem defcenfum. jj
Et li pofimodum petens perquirat breve
de Reüo, nunquid poterit tenens defèn-
dere fç per dHellum vel per magnam th,
fam, cum non fit de fanguine petentis?
certe non, quia ex quo ajias warrantas fuus
cafiavi| breve per exceptionem ejufdem
defccnfus, in Ircvi de reüoy non magis de-
fendit fe per dueüum vel per magnam affi~ r,„
fam, quam defenderle ille qui prius caflat
fi compertus fuiíTet tenens.

Surtimae Parva:
Tí
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NOTES
UPON

Sir Ralph de Hengham,
P 4g. I. PrimiceritS' ] he means Protano-
_ tariesi The word is often in Conftitu-
tions of the time of the declining Empire ;
!S) Pr'micerÎHs facri chUchU^ Lampadario-
rm-, Officiomm Pdatinorurnt and tme like.
Monglt them was Primicerim Nommum *
that is, the Emperors Chief Notary* Al¬
úa» ad Cod' Î 2. tité f. Primiceria , Notar
rim principis dicitur > & honore inter Nota¬
rios primm, fient fequens dicitur feeundice-
rins' KtÍ£íí ». ceram fgnifîcat tabulam
[ignatam, in qua antiqui Jcrihehant, Ah h>t-
ifcemodi igitw tahulU diPli funt priwiceriu
Thofe primicerii Noiariorum in Rome ■, al¬
though difcharg'd from their 'office, yet
remain'd in equal degree of honour with
the Proconfulsi as appears in a Conftit. of
Gratian Theodofm , and Valentinian iff Cod,
Theodof, lib, 6. tit, 10.

N 2 Pag*
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Pag. 2. Modus Cyrflgraffandi.'] It feetns

by this, that either jyc- have not ail his firft
copy, or elfé he ne^ev fiiii.lTat what be here
ptotnifes. For we have nomoreofit.

Pag. J. filio Alani Comiti de Arun¬
del. 3 By manage of a FitzrAlan with the
heir female of the D' Auhignies Earl of
Arunick: came that fumame which is here,
as a word literally fignifying, turn'á into
Latine, by Filius Alani. It was ufual in
rhoie elder times to do fo. As to exprefs
ChapTperneun, by de Cam^o Arnul^hi-, 7

<«. e^49- and the rolls have
commonly FiHhs Petri, Filius Herherti,'àt
Belle monte, de Bello fago, de S. Leodegario^
de Monte Canifio, de Monte forti, Mortm
mari, . for Fitxo-Peter , Fitz.-Herhert, '^1
'Beaumont, Béaufage ) ' S. Leiger, Mount-
"Chenfy, Mount-fert, Mortimer, and fucll 'l'
more. So in 2'^Edre. 3'. /o/. 30. Ctill?
befiÏJe ^onterfljaitl, and Colle yuxta Somer-
jham ( although Colle indeed appear'i
fo the record to fee in Somer'fham f are
held all one, in expreffing the naitie
of that place. In 30 Edve. 3* fol- 2- fi
F'tlla de PtntefraUo is ^Omfrftt, in a l^r£ci\t,
and in ■^'èEdvt. 3. fol., 2%. #{;h)8rfe is ta¬
ken in the name of the Prioreffe of Neie-
ark,, as a name fienifying a ntto toojk.
-

. But

th:
I of
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But in 25: Ed.'^.fol, 3'8. íí- Apíii villam SanEl·l
Petri is difallovVed for apnâ J^etrCftOn,
though one interprec the other : and the
cafe of P. II Ed» 3- t/V» (^stid jnrü cUmat 2. in
the ms. is, that fohn de Brayford brought
the writ againft Ifdhel Peverell, grounded
upon the Note of a Fine, whereb.y Gil-
hertus filias Stephani had granted' the re-
veriion of the mannor of Woltvard which
Ifiihel held for life, to John in fee i and
Parning took exception to the note and
writ, becaufe this Gilberts fathers name
was Richard FitzrEfieven which Richard
gave the mannor in tale to Ifale!., Zee» àlí
that is flood on in the argument, is that
of the name ^ and in the ms. occurs alfo
it? fuitDit que tout fuft tl utiagije per tiel
nome qutJ tl ne fereítpa» ç tant atteint,9c»-
9 autt til fuft enûlte per ttel nome que îjoine
ne ir reí t pa» be 1? arretner,9C. and fo Sto-
nar f as in the print) gives'judgement
againfl the Conufe. This cafe is remem-
bred in 11 AftJ p'\. And by li Edtt.y
tit» (lEftoppel 228. Filias Thomee in La-
tine cannot be a futname ; But, that it's
a good plea, to lliew that the party fo de-
fign'd had a Father of another name, it's
held 40 g./o/. 22. a. 44 fo!, 12.b»
and the law ha:h been lately fo taken, as

N 5 you
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you fee in Oshornes Rtp. \o.foi. 2^2. b.For other authority, how Fi/im may be un-derftood either as part of a name, as for a le»
gitimate fon, or as a note of only natural rc->
lation,fee Ed. ^.fol. 22. a. 39 Ed. 2,. fol.
11. rf.^ 25» ñ. 3 Hen.fol. (t. 30 ^ffif
;/. SI. fer Seton 14 Ed. 3. tit. (Cftoppel 173.
13 Rich. 2. tit. ©iiefe 64-5 .10 Edte. ^. foL
12. <*. Curfons cafe,
lb. Eadem grAtia Linco/nienjl Efifiofo 3nothing is more ufual of that time, than to

find Biihops, Abbots, Priors, & the like,
to have Dei grAtia in ■ their titles. But later
ages hath approptied it to Kings. Lewes \ I.
of Franet would not endure, that Franch
then Duke of ^retAgne Ihould ufe ir. See Bo-
din de Repnl·lica lib. J. cap. lo, and Others
noted in thQ Tit les ofHotior-tpag. i lé»

Pag. 6. In lihernm BHrgagium~} as freefoeage in the country of lands, fo free Bar-
gage in Boroughs, and cities, is the tenure of
houfes , regularly, and they are the two
bafe tenures in regard of Knight fervice.
Bttrgagium, fçcagiatn. and Feodum mUitart
make ufually BraÙons tripartite divifion.
See him lib. 4. trail, de mort, ante-

ceffcris 14. and in cap. pracedent. 3. of
Burgage : Reverá terminatum efl epuod po¬
te^ legarit Ht cataliur^ tarn hareditas e¡uam

fermait
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firqnijitum fer Baranes Londoniae Bur-!
genfes Oxonix, & ideo vemm efi qmd in
Bttrgis ma jacet Ajftfa mortis antéçejforis.
that mufl: be underftood only of fuch Bo¬
roughs as had by cuñóme their lands de»
vifable. fee 3&urgageS bcbífable» in Stat.
It Ed. I. AHon Murnel^ BraB. fol. Tfl.
a. and Thorpe 21 Ed.fol. 21. h. Tradef-
men that held thefe burgages are the.B»rgenfes
intended in Stat. Merton cap. J. where an
heir of a Gentleman (a tenant by Knights fer-
vice) isdifparaged, if matied to Burgenfts or
Villanm't u either tradefman, or husband¬
man.

lb. vet Maritagium. 3 Although Hengham
liv'd and wrote after tyeHm. 2. yet this, as
other examples of his arits of right are,
is of elder time than the ftatut, BraSlon fo.
329. a. hath this very writ in fubftance, as
of his time, & thither muft liberm ma¬
ritagium be refer'd. For clearly fince the
flat, of Weflm. 2. a writ of Right would not
lie for lands held in Frankmariage,
lb. Nec pro omni fervitio'] But BraSlortS

writ with that tenure hath expreffely Pro om¬
ni fervitio,
lb. Ponandi brtvia.'^ Now brevU is ap-

propried cO the lignification of the Kings
writs, Underfland it

N4
in this tenure

( which
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( which is mentioned alfo in Braüon „;/(
fol. 328.^4 and Regifi'Orig.foU 2» U) for let- ¡uea
ters of meífage and the like. For becaufe 'panthe Kings writ was a fliort letter of com- ¡hei
ciandj therefore had it the name of Brc Jbe
ve. So Braüon ¡ib. 5. de Exceft. caf» 17. Uy
SeSl. 2. and, in the Civil law, both Breve & faBrevis are in like fence, you may fee C. \p¡íi
tie. de conveniendis fifci debit» /• 5. de apochií 19
fublic. Ui.& tit. lib. I. reftored by Ga- Jic
tkofred. Very olten aifó for letters, Bre- the
.ves and Brevia occurrè in Tkeodofius his má
Code , Cafjtodores Precedents , Symmar Ht
chus his Epiftles, other of that time. The oat
later Grecians call'd it & Epítsíoc. yet ithe
thofe are as antient as Julian and Eafebi- '1.
àsy who ufe them i and thofe, which wrote He
them y they called or Breviata- od
res which I read in Jtiflinians Auth. 10$. ■ Pot
cap. 2. fiautem feH. and an old Gloflkrie fo¡of the law Interprets by » ¿mltyiri. no\
Letters of prefent^tipn given by an Earl in agt
4y Edrr.^. nV.CjfJjanSEio. are titled 35?ief C/
bcp^Ereniation* lyt

Pag. 7. Quando Ú, folidi cap. de fcuto.J in
So in Braüon alfo is the feivice expreft.
But the Regifier foU 2. a. hath a note that \in
makes this forme obfolcce. Now it flrould ' is
be, per fervittum eptmrtai oatris nnitts feo^ to.

mi-:
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■Kiluis, &c, Efcuage is here apparently
raeanr. Neither had the ancients any rnoie
articulars in denoting it, neiihcr by
km was it rellvained to wane againil
k Scots or H-ellh only, as by later auto-
iity it feems to be, where only ScoiLnd &:
fttles are fpoken of, as in Liitiaon, Fut^k.
Nut'Br. fol. Si. C. Re^ift. Qrig. fol.'ò'Ò.a.
'I9> 2. til. dSarÛ 165. Ploffd. Ç(.n;i» c.
¡Rice Thomtu fol. 129- i* 3nd eltewherc. In
the Red book of the Exchequer, yJlc.y-
■mder Archdeacon of Shrewskiry aiukt
Hin. 3. relates an Efcuage of two marks
out of every Knights fee in 7 Hen. 2. for
the enterprife againft ThoaloHfe in. 8 Hen.
b. one marke for the fame pnrpofe ; In 18
Hen. 2. X\'. s. pro exercim Hllterniít , and
Others he hath for waire in Nortnandy
Pollers elfewhere under Sicb. 1. and Knig
John. And that they vveie fuch as ave
now underftood jn our tenure by efcu¬
age, will more openly appear in Ro'.
Claxf. 16' Johannis nteml. 24. in dorfo ,
tyhere the Scntagi<i PiU.v'te. are at large -
in a catalogue j as, WilH-s de Crntibrigia,

fej-tia hahuit miliies ftios cam domino Rege
',in Pidtavia, hahtt jcntagi'tm. And there
is alio Mandatum e(l Dommo Petro Wm-
mienjEpifçopo (he vyas then chief Jullicçcf
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of~£ngland} t^nod habere faciat Willielmo
Comiti Arundell Scutagium de I6. feoiù C<«
milüttm qua Robei tus de Tatsíhaie qui eji
in Cn/îadia fttn de Domino Rege tenet in Kn
pite f. de fcuto 3. marcas, which paflage I
fufficiently underftand nof. If Tate¡halt
} were in ward to the Eatl ( as fo it muft be teh
taken) cither by the Kings grant or o ^J
therwife, why fhould he pay efcuage ? if bin
his land held in capite were to him by dif- by
cent, how came the Earl to the wardiliip? iQ
except by grant. Admit he had it by bot
purchafe, why fliould the Earl have the '»
Efcuage ? except by way of liberate froiti
the Kings bounty. Very m.any of other
efcuages are there J as, Henrkm de Tayden
habet Scutaginm de feodo 6. miHtum ad opta
fiiifftiqai efb in Pi£lavia. RobertteS de Card-
tnan de 60. & feodii militum pro filh 'if''
[ho qui fait in Piiîavia, Thomas Pannel
bet auxilium $0. librarum Turonenfium it
Hbere tenentibus fuis & aliis de ínfula dl
Gerefey. But for the default of tenants
non coming to the army, a place in the
Leiger book of Abingdon^ in the hands of
my noble and much deferving friend, that ^ í'l
bert furniíl·i'd Antiquary Sir Robert Cotton,
is worth obfervation. Efl jt.xta ^benlJune
Burgvm (are the words ) miui mlitls r^anfo ?•

qui
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Ujo cjUte îlça vocAtuV' Hanc Willielnius Rtgis
,iif CAmerarim de Londonia tenebat. This
ijl WiSiam held it of the Abbey, and by
çg, Knight-fervice > In 2 Hen> i. forces were
; I levied to encounter Robert Duke of JVor-<
alt j mAndie, when Faritius Abbot of Abingdon
be requir'd of William his tenant to find him
o a man for the army, as his tenure bound
if him to do, but William denied it, where-
jf. by the Abbot was driven by other means
pp to fupply the number of his part. The Ab-
by bot afterward tamdiu ( as the book faith )
he in frafentia fapientum j hanç rem ventilari
III) fíCÍí, ut Ule neutrum negaret» im» fateri fie
ler t¡[e vera racione cogeretur. Unde cum lege
en patricE decretuvt proct^ffet ipfum exortem
<fts ierra mérito deterí fieri, interpellât tone bono-
(j. rm qui intererant virorum reddidit terram
lig 'illam illi. And ío the tenant under faircon-
a- (iitions had his land again, This íLta is now
¿f called IBelliCS^ïLéf, and is of the pbfTelfions
¿t Pf the Fettiplaces^
ts lb. Unde decern cárucata $ &c. ] This
ne fotm alfo is difallowed by the Regifier.
of : But when it was in ufe, no particular

quantity of the fervice was exprefl , be-
caufe the land by reference to a Knights
fee ihewed its own fervices, BraHen lib.

ftg ^.traU, I. cap. 2. ubi quantitae feodi expri-
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mitl·lr in tjnantiiate terra petttje.^ non poniinr
a'dqnoi fervitiam , qaiu in qnmtitfits fioiii
oflendiinr qnantitiu ¡eiviúi' it bving all
one in fubiiance to fay that one holds 4
carvsst whereof 8 make a Knigk¡ fee, and
that he holds fo many acres or carves
fer fervitinm dlmitlii feodi jHtlicisi Caives
and Hides are uncertain quantities , yet
by that name diviiion was anciently
made in levying Hidage and Carucugt.
See what is noted in Tules of Honor f. 270.
Cf fcq, and in Códice Abingdonu pag. 42'
Goffredtu de Ver Aíhrici fidus gives to the
Abbey feme polfeflions. Cam dnetrunt hids-
rnm dnodecies 20. acriinm terra difiermi-
nata, ^ Hen- !• gives to Maurice B. of Lon¬
don, duos bulas de duodecem 2O. aeris : f<)
that there 24Ò acre? is taken for a hide.
In the Monks ever with one confent al-
moñ-, it is always a Plough land> And S.
Dunflau in the year 163. gives terràspartem
feptent Aratrorni» quod Anglice dicicttr fep-
tern hidits. It s in Cod. Chart- Arch. Cant.
Thus fhoald Hida and Camcata be all
one; for , Carucata fpeaks the Plough-
Chrroti in French I'o hgaifying, as Little¬
ton alfo notes. But by ancienter authority
Caruc.i is not y Plough , but Chariot, ■ ot
fjch like, as caraca ctm junbltira legata,
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Notes upon Hengham'. -ir/
mdit qaoqne legatd, which is found in
■J«/. Paul» Pecep. Sentent» lib» 3. tit. J» where
the old Inteipreter hath Carpentium fot
Caruca, In like fence is Caruca in A'îar-
tial., Pliny., and others, and to pa.2. Î43.
touching being cotnpel'd to oath without
warrant of the King. See the Cafe of T»
55 Ed. I. recited in Titles of Honor, f» 26^.
It feems, when Hidage or Carucage was
granted, the Commillioners for levying
it ( with aid of Jurors ) ufcd in every ffiirè
to afl'efle how much ihould be in certain
reckon'd for a Hide or Carve. As in ^ Pie.
Î» when an aid of five (hillings, of every
Carve in the land, was to be levied, ^ui
eleCli fuerant & conflituti ad hoc negotium
regis faciendum , fatuerunt fer aftienationetn
legalium hominum, ad uniufcujufcjue Caruc*
Wainagium centum acras terra» Here
100 acres were for that purpofe a Hide.
See Roger de Hoveden fol, 442 & 443.
Neither is any difference betwixt Carir-
cata and Caruca Trainagium. For, -mai-
nagium is fuUl), as it's Engliflit in the an¬
cient Engliih of Magna Ghana, or gat=
riagè , as it's called Wefim» taf. 17. See
Braclenfol.fj. d, 4 Ed. 2» tit» atl0to?p2OO.
and efpecially Lowes cafe inRtp. 9. fol. Í23.
l»&feq»

Pag»



ii3 Nofeí típfifí Henghani«
Pttg. 8. Scditione perfona Domini Regis. ]Bralion fo/. Il8. Si aliquid egerit vel Agi

frocHraverit adfiditionem domini Regis vel e.v fercitHsfui, çp-c. fo Glanvil, U I. caf. z.
Ib. Vit£ & membrorum.'] HuDglÍICnt bk |

9 bC membre is Lif<:d for Judgment of death, j®^or puniihment capital, in Stat. Weflm. 2.
ca^. 58. 3 3. fol. I9. af/.'^^.in i8£.f.3« Í*
fol. 32.a.pl. 5.13 Ed.·^.tit.iBÜaÚe 49.and eh- J""where often. But anciendy alio parc of it
is taken for judgement of lo/j of life, &
part for lofs of member only, as in Weftm. I. ?"
eapoi^."—purlequelun nt botí ptrbje big "
nt mginb^g. And BraSlon fpeaking of pu-niihments lib. 3. tit. de Adionibus cap, 6>
faith, funt quadam tpua adim»nt vitam, vel
membrum, and the like hath he in traSl. de
Corona cap. 35. majora crimina aliepaando Y'nltimum inducmt fupplicium aliq-sando mem"
brorum truncationem. One flying to a fan-
(Suarie hy the laws of William I. had pat» l\
bg ble s bg me.nib?» , as the words of it
are in the book of CrottUnd. And amiffio
membrorum was a fpecial puniflimer.t of
Rape before Weflm. 2. as you may fee ¡^5*in Braüen I. 3. trafi. de Corona cap. ¿8.He was condemned, loft bis Eyes andhis Stones', but by G'.ahvil before BraÜ- !
tn i it appears it was death, ah. le^. ca.6.

But
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'is. ] jutigeraent lie bie 9 5^ memb?etl'açi «■'«P- 38- was only judgment to
/ ie hanged, and meant, about that time, to be

Í0, is plain by the book attributed to Bre-
le bte ^4* where the author hath reference
gjjl, iiothefiat. of fpefim.z. made in i^Edw.i.
t. 2! obferve alfo for another purpofe,
Id.i. commonly affirm'd , with one conlent,
i eh- Breton Bifhop of Hereford
Qf jj ander Hen. 3. and £</. 1. wrote that book,
, gj But its clear that this John the Biihopwas
J dead ten years before the Iht, of Weftm. 2.

, "jjjj kre cited. For he died in 3 £</». i.
p^. which the fiorie of Fhru'egus the Monk
6. '^'iWiflminfler enough juflifies, yet, that'

vel fcruple in that may remain , its to be
prov'd alfo by infallible record. In Rot.

mdo 3'^'^·ï· mtmb. 20^. the COtlge ll liter,
'em' '^^oife of a new Bilbop there, relates
fan- eccicfia vefira HerefordeníÍs
3310 fefloris folatio per mortem lone memoria
,f ¿{ johannis naper Heieforderlis Epijcopi fit
'00 eilium volts eligendi in Efifico-
of i«w> &c. this was 23 Mait ; and in memb.

fee ¡^5* 8'-
¿g ven to the choife of Thomas de CantHupo

fucceflbr to John le Berton being dead.
All this is moft certain : and it is as cer-

.6. shout that time, was a Judge of
But ! *his
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ihi? name, for in Rot, CUttf. 51 Hen, 3, OÍ

12. Aùndatum eft Richardo it pe
Ew>:il & Hiigoni He Turri Emptori Ger G,
(¡eróla thr/iini Reçis ejiioH habere facint iii CO
/câi.t ô" jicié/ilús f'eis Johaimi l'e Breton £1
C" Hinnco He Monreforti Jnfiitiaris fnii eh
'Ri-bas frai integras prout Cáteris Juflitie- th(
riis Hcrrlni Regis invenirè confuevit, qw foi
àitt ficterint in Officio Homini Regis, and tk 3(ll
DerJ. Rot. Pat. of that year hath mo(f frt- pe
cpiei'.t mention of Juhn le Breton, & Hen- Ion
i-y de î'rr.tJl-n for judges of I'pecial alîîles. vei
He IS I'omerimes called BretHn , then Br'r 3.
tun, d''d iitfi Breton, and Florilegies fttb en- 16
no 1275. . Oliit hoe anno Johannes Bre-j pajroiKi epi/cipsts Herefordenfis, qui admt- fai(
H::tn pe -ims in j irihns Anglicariis, Hhrm gre
He eis cr.nfcnp'lt, qui voiatnr Iz BjClXiUtl. fol:
That there was a' Judge of that name, and me
that abo: f that tiifie one òf that name me
Was BdRap of Hereford, here appears ab2
plainly ; and that a book òf òcrnmon law a Ifi
c.d'ed le TSrefoun vvas written, and by Rit
(he B tlaop , if you believe the Monk, and and
tb.' confenc of late vvriters wHich fpeak of Bra
if. But what book ever the Bilhop wrote, try;it (Tar.not be this we haVe now left under ofc
thif name, unlefs you will allow that the
cne dying in '3 £</». f. could cite a flàr, j^rai



tiàtesupon Hengham, ïif
of 13 Ed». I. as oüi Braon doth in thiâ of
pe, et the Hatüte oí 6 Edtf. t. oíCejfavitM
Gkcefier^ as he doih in his chapter ÛE purcjjafe
COnDtiioneU or the itac. of Winchejler of 15
Edif. I; as he does touching high waies, in his
chapter Ije pllifiaja SoSe other author
then, then the Biihop^ of Hereford^ muft be
fought for that volume. This, by the vvay: Fot
KuDgmcnt De membje» anciently it was in Ap¬
pelles or Mather», to this day the count is fe~
Ionice^ but nothing but damages are now reco¬
verable, nor was the Law otherwife under Ed.
3. as appears by 22 Afif. pkSz. \\A0t tl.16. and other books. But before that time, tne
party attainted loft memb?e pur memb?E as ii^s
faid 18 Ed. 20. a. with which a-
grees Breton eap. 25. where is added CÍ ía pleínt
folt faite De femme que a&era toile a "^ome fes
membres, entiel cafe petûjie le femme la une
mein pet iuDgment, come le membre D'ont el
abera trefpafTe. and ifa Knight were'ftruckby
a ifitbaùû per feionte fans Defcrt De c|)tbaiéc, the
Ribaud ( faith the book ) was to lofe bis handj
and it appears in Glanvil lib. 14. cap. 1. andBraEb. lib. 3. traCb. de Corona cap. 24. that the
tryals of Mayhem were by duel! or Ordells, as
ofcapitall offences. See infrapag.Sj. where ifthe husband had been j by judgment j^áíwíw-iratuf, the wife loft her dowrci andjforpar-

O ttcularsj
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ticularsjfee there more, and the notes. By K. bai
JC»(7«íj laws 5 o. Adulterie in the woman i
was puniíht by loffe of Nofe and Ears, to which, rU
it feems, reference is in that of ^F/V/ww i. his
laws in the ms. lugulphui, fi ftmnie Eft juhSW
a mo^tu a Defaciun tiea membres iKifett ence¬
inte, that juflice fhould not be executed till ihe
be delivered, which in judgment of death is law
at this day. and in Fleta ¡ib» I. 38. for pe- ■ ma
tit larcenies,' or cutting of purfes with notWiig Ch.
in them, the Pillerie and lofs of EareS was the ufe
puniíhmenr. See 10 Hen. 3. tit. Cojone 4-34'
And, in Fleta lib. 2. cap. 5. of every dommon
whore following the Court,.the Matfhal, at the
firft apprehenfion, was to exa^4. d. at the fe- j Co
cond, to bring her before the Steward, who was : inf
to take her name and forbid her the Court j at i it,
the third, eonfiderahitar tjaod ampatetar ei tref- tha
formtity 0" tjaod tondeatur^ at the fourth, am-
patentar ei /uperlahiaj ne de catero concupifcatm
adlibidinem. At this day, laving forflrikingin
the prefence of the King or his Courts, no lofs
of member is in ufe by courfe of common law,
Ancient and late examples are of puniftiment of
fuch flriking by lofs of the right hand, in 22 in
Ed. 3. foUii. r..\t)Edn. 3. tit. SJubgrntnt I74< WO)

Ajfif. pi. I. 33 Hen. 4. Br. tit. J©aíne JOti
Stamford fol. 38. a.&2&'^ Elizabeth' Dy
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i88. b. By late ffatutes, for feme offences the
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Notes upo» Henghanié 119
K. bind) or eares, are to be cut off",
aan I¿. Cnriam Regis Majerem.J He calls that Cw
cb, ria Mttjor here, which hath.conifans op all capi-
his j tall offences, and, in his following chapters the
gee : fame name he ufes for the Court, whither, by

Pone, a fuit in a writ of right is to be remov'd,
that is clearly the common fleas, and Bramón fol*
loy. hath loqaela a comitatti transferri potefi aA

pe- magnam curiam , where often to him Magna
ling Curia is the common pleas plainly, fo doth he
the ufe the fame title in fol* 362. Secft. 14. and of-
34. i tenelfewhere. But it feems that to Henghanji
non I Maior Curia is tio fingular name for any one
the Çourt, but for any of thofe of the Kings higheft
fe- Coattsj which have the name in regard of ail
was inferior, and the fob jedl which he fpeaks Of.with
; at it, may defigne what Court he means, as here,
ref- ; that he means the Kings bench, or Aulei Regia
at»' \ ( BraSon calls it fo!. 105, b. Seâ:. 2. _) appears
atur j Dy the crimes recited afterward, when he talks
ig in I of a Pone to remove the fuit of a writ of right
lofs j into Major Curia, there it muff be the com-
[aw, ] mon pleas, and it-feems inp^^. 16. he takes the
It of name expreffely as well for the Court of Juflkes
22 t« Eire, as for the Common fleas. Note the

[74, Words : Quamvis ejfonium de malo leUi in ma-
161 jori Curia Domini Regis, utfote dd Bancum vei
fol in Itinere Juftitiariorum jad debtat tertio die,
the 8ic,
land O 2 Ih*
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/¿. Pladta viro de furtis- ] How the law

hath been fince taken touching pleas of the
Crown to be Vifconeiek is taught in Stamford,
Hi, l.caf.uit* & lib' 2-cap, I4.No capital of¬
fencewas, by this opinion, to be heard and de»
termincd in the County. For though he name
Furta here, it feems he means not that theft
which is capital, but as Furtum is in the Civil
Law , fo he undetftands it. that is, only for
wrongfull taking away goods, as the woidlíi:o=
berÍEis uíed in Weflm. I'cap. yj. And all 0-
tber kind of felonious taking our author com¬
prehends before, in Robería > which in thofe
times expreñ alfo all felonious taking, or Fur'
turn in that fence, as it's now ufed. witnefs Bra'
¿bon cited by Stamford foh 27. h. yet in Glanvil
lib' \-cAf. 2. Furtum is excepted to the Sheriffs
Court, as out of fuch offences ultimo pu-
niuntur fupplicio out membrorum truncatione-
It's no doubt butHengham, in writing this, had
regard to Glanvil. as it may appeare by the fame
words in both, fo had BraBon fpeaking of this
matter, lib. ?. trad, de Corona fol. 154. b. Ai
vicecomitem pertinent hujufmodi flacita in Co-
mitatu, Cogmfcere ejuidem potefl de medletis, fla-
güt lerberibta, & con/tmilibtss, nif querent ad-
jiciat de pace domini Regis fraSa, vel feloniám
apponat. Extune n. fe vicecomes non debet intro-
mittere, cum boe tangat ptrfonm ipjitfí domini
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iW Re^is & coronat» fnat»' Buf, he fayes, the Co¬
ne roners were to inrol Appeals of capital offen-
ri ces, and prefent them in the Eire. So that in
)f- thofe times by Bradons opinion, if one bad fued
e» criminally in the County, and concluded con-
ne I tra llacem domini Regis ^ (¡re, the Court had
ift 1 not jurifdiclion, but if contra facem vicecomithynl I then it had, fo is his difference there, and
or fag. 145. b. For in the one cafe, 3(U&gment Oe
0= titg ou he membre, or imprifonment was to
0- follow, in the other only amerciament or fat'n- na feeuniaria, as he calls it. But fee this Aqthor
ife fag, 21. where he fpeaks of Appells fine brtvt.
ir Appeals then might be taken or commenced,
a' but not determined, in the County, if they werevil deface Regis fraüa. So itfsems. See
ffs Chart, cap. if. which belongs hither. Neither
m- IS it amifs to remember a judgment given in
w. the time of Hengham, and before him in 30ad Edve, I. nor from the matter here fpoken of.

ne Itisin/>. 7,0 Ed. l.ms.fol. 280. a, where the
bis sheriffof Yorkihire is commanded qut il fettl
id bener le appel- Ion de Morton enfembletnent
> obe Ion de Thouthorp attaclie per fun appel,
/a- obi tote le» cbofe» mzrae le appel touctian» be»
d- bant luftice» m, ISanfe pet ¿t'è be la Cban-
m celertg. Ile quel ret o?na fou bie que il abctl
ro- raaunbe qu ípe??e a a BaçUiFeB be la bille b.e
itii Everwike, . le» quiuf refpcment que ïon de

05 Morton
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Merton appEla Jon de Thouthorpqueif Içaf:
ftplp a Í3aut purpenfe ie liemainep?oç^eínl)e?
tjantla feaeOe feint iPicJjolas en Ja btliefie
Everwike en Steyngate e illenfeelp rûbba tie
un tabbarD p?ja tie treta fous e tie buiTebenterti
li' argent contra la pee», ac. SDemanb fut au
ípep?e Î3 manere bel attachaient, e fpl v fut
Meinoure, 9 per queu garrant iï» tenent teu
njaner be plap, ii bid que Ion de Morton Uva h
mene fur Ion de Thouthorp e troba plege» tie
fuer fon appel au (¡To^oner» be ïa bille çquet
eu» le -attachèrent e -le p?îftent e tino?cnt le
plap en lur ®plbhall be cea appelé per ufage De
laCptíe ufee be tens b'ont ti ne ab memojite a
tener fans bje e fans Meynovere ou pulfre,?c.
Et quia ftcandum legem & confuetudinem regni,
Aía]or, & Coronatores alicajHs Civit^tis hujafmo'
di appellam coram eis aadire aonpolfnnt,& termi¬
nare, niji eorum cognitio per Chartam domini Regis
veí progenitorstm ejus ve¡, per breve domini Regis
de hujymodi appello coram eis audiendo & termr
nando fpecialUer fit eoncefia, cum ea ad dominm
Regem ratione inrisfni Refii& non ad alium,in
Regm iRegis , pertineant, Confideratum efi qmi j
appe/lnm. pradiiium coram ipfis Asiaj ori ^ Coro-'
natátíbus hahitnm y tanqnam coram eis qui nub.
luM itt, hnipfmoii cafts habeat jttrifdiÙionem ad-
nàüètíir^ (fi. pgo, nuflo babeatur. Et quia pradiBi
dbfdjor, ^.. Çarpriâtorespiillam in Curia tic manu-

_ ■ opus
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opus vcl çùkûmfroferunt nec Ídem Johannes de
Morton folempniter VQcatm afpeUum ^radiüum
in Curia hie profequkarf Vifurn efi Curia ¡pmd
ad feciant domini Regis verfus pradiiium Johan-
nem de Thouthorp in Curia hie nen efl proceden-
dum. Et ideo pradiílus Johannes de^Thouthorp
indefine dit' Et ad judicium de pradiíiis Majo¬
re & Coronatoribus qui appettum illud tenuerunt
fine narrante. Thefe are the words of my re¬
port very anciently written, I tranfcnb'd, it
all, becaufe divers things are in it fpecially ob-
fervable, v)r\ efiirt^i^tirL
lb. Melletis.'\ Glaovil Zc ^Brailon have de

Medletis, for lüddain afíraies or diílikes, the
vvord is fo us'd too in Regiam Majefi. 1.1, ca. 3.
and hence is our c^jautice milllep, corrupted
from Chaud melley Which lignifies hot or fuddain

. debate^ whence, in Scotland^ Chaud meUe is op¬
posed againflJfûjetî)ûUgt)t felo np,as ^anaaugt)=
terwith us, 'gainft fpurhet. See Skene ad citat,
he. &de verb, fignific. But C^ance mEDleg is in
Stamford otherwife. Skeen interprets Chaud
melle by Rixa in the Civil law.
lb. Hutefio, J Although clamor & Hutefium

or Huefium is for buy and cry in our law, yet it
feems here its a word made from Hutin i.fcol-
ding, brawling , contention , whereby the peaceof theCountry was diftutbed. For all the reft
here fpoken of are olfences, amongft which

O 4 you
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you cannot well reckon atló crp. -although
of that the Sheriff had power to determine, if
it grew in queftion 'twixt the appellant and ap?.
pellee utrum appellans hfttefium lemverht BraU,
¿ib'fol. Xñt'y. b. SeCl. 2.
Ib' ubi non agitar de face domini Regis fraila 1^

He means*when ihe plaintifFor appellant did not
çomplain of the Kings peace broken, but only
of the peace of the Sheriff. So BraUon teaches
the law pf that time» that if, for the like, fuits
were in inferior Lords ¡courts,' the conclufion
was contra facem Tiomiai^ if in the Court of a
^corporation, çontra facen ballivorum , if in the
Sheriffs, contra facem Vicecomitis. Neither
means Henghm that tbofe offences were not in
thenQfelves contra facem Segis.^ but that in the
fuit commenced jn the Sheriffs Court the Kings
peace broken might not be complained of,
which well agrees with , and explaines the law
now, that, without writ, the Sheriff cannot
hold plea df tranfgreffionibus contra facem domh
Hi Regis, as it appears m Fitz.h.Na.Br-fo¿.eyj. A.

Pag.'t). banc Afifáms ] fuppofing the mife to
be put on the grand aífïfe.

¡b^ falfat, ] that is, by oath prove that the ^
Lords Court hath failed him of right, the two"
following chapters'have more of jr. and fee
BraUon lib. S' fol. 329 ^330. where the falfi-
fying C call'd ) pf the Lords Coqrt is by

oarh



Hengham. 125
oath taken by the demandant, with two others
in the Lords Court, orat his mannor houle, but
Wngham allows it by the oath only of the pat¬
ty, this Braüon fliles defaha probata. Touch¬
ing this obfoiete ufage, a cafe of 11 í/f». 2. is
Worth obfetvation. It's related in Roger de Hove
¿en fag. 283. when 7 homas Beck,et defired the
Vising, he might, with bis leave, go vifit Pope
X'f*'»»¿f-'',thencommorant in Trance^ theKing
anlWered him, Th frius reipendebis m'lhi de injth
ria qptamfecifii Johanni Marifchallo meo in C«-
ria tna. Conc¡iie¡lus ». erat Regí idem Johannes
\^aod) cum calumniattu ejfet in Curia Acchie-
\ pfcopi terram cjuandam de iüo tenendam jure hsr
reditario, & Jtu ind^ flachatr, nullam inde fO'

I tfih affequi juflhiam, ^ quod iffe Curiam Ar"
j chiepfcepi falfificaverit fecundum coufuetudi-
■■ nem regni, cui Archiepifcupus re/fondh , nulla
Jufihia defuit Johanni in Curia mea, fed ipfe
( nefdo cujui confilio an propria voluntatis motu J
attulit in curift mea quondam JDOptf & juravit
fuper ilium, quod ipfe pro detedtu Juflitis à
Curia i mea recelíït, & videhatur Jufthiariis
turia mea, quod ipfe injuriam mihi fecit, quia fie
aCuria mea r'eceffít, cum fiatmum fit in regnove
firo. Quod qui curiam alterius falfificare volu-
erit oportet cum jurare fuper facrofanifa e-
vangelia. Rex quidem, non refpiciens ad verba
hac, juravif, quod ipfe haheret de eo jufiitiam &

Judicium'



l'ió Hengham.
Juiícmm. Et Barones curis Regis jadicAvi-,
runt turn ejfe in mifericordia Regis, & cfMmvK\
Archie^ifcofi» niteretur judiciu?» iSud ]j,
re, tamen prece & confilio Baronum fofuit Jt,inmiftricordia Regis de D> librü Ó" invenit ei fi" j^gde jujfares. That CopEC was a Church-book jj,of the time, and it is what in a Cohftitution of ^Robert Winchelfey is cali'd Troperium in Lindr», ¿.gProvine, confiit. tic. de Ecelef. adific. c. at Parir jqchiani. Of this falfifying, more inSmowfo/. 275,
according to Brabion. and the ferviens domini £Regis in BraSion appears to be BailiiF of the hmi- ^
dred orfome fucb mmilfer. ' ¿j

Pag. 10. vel per dm, SiC."] If you read,é'r·then agrees he with Brablon and Breton.
Pag.ïí.non debet Aitarnatiis aliq·sis.'\ examine;

itbySmo» cap. 126-fol. 286. a. Stat. Merton y;cap. 10. Regifl. Orig.fol. 26 & 27. Temps Ed. I. ^
tit. S[tto?nep io5. s

Pag. 12' Breve de Pace. 3 Mention is of this
courte Temp. Ed.l.tit. 2)jûtî 4.$, and precedents ^are of the writ in GUhvil lib.2. cap.^.and Braclon
fol. 331. Sebl.fy. See alfo Breton fol. 277. b.& (
'Regijl. Origt foli 7. b.
lb. Juíbitiarii ad omnia placitaj\ Juflices in tEire ; which were in feme like nature to the j

now Juitices of affife, but had not their circuits .

fo often. The beginnirig of them was in 22 Hen.
'% which was by example after followed. Ses ¿

Hove
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"''1 Hoveden Pag. ili.& 337-& Gervaf Ti/hurienf*

in Dialogo de fcaccariU, Bâtit leems great de-
'■y lay of juHice might fo have been. For the HiresJ'\ were not very frequent, and by fome, the di-

fiance of them was vi i. year?. So fates .ycropi
in Temfs Edvt. 3. fel. l4-3- ^'.d íes fol. 149» a.
Aldenham. GUn.il fpeaícs net of them in this
cafe. It being not in ufe in the infancie of Hires,

"" to have the ^rohihmus referred to ihem. fuccee-
'• ding time brought in that ; and about Ed. 3. the
'' i Hires were left.
*

: lb' ad corprale.facramemant ponere, StC.] Br<<«
¿Ion fol. 106. a. Non ¡lotefl alienis Baro, vicecomes
vel alias de liheñs tenement is cognofcere, nec te'
nens tenetur refpondere fme pracepio vel warranto

j domini regis^nec poffant aliquem de hujufmodi ad
¡ facrameniHr» fine warranto compelíere. See Stat.
Marlh. cap. 23..44 Ed-Z- fol- I?- i- & 39 Ed. 3.
fol. 35. Í.

Pag, 14- * Congerere. ]] it may be, contrahere
was the word of tne Auttior.
Pag. 16. non plas, qiiamvis.~\ read Non plus.

§h*amvis, &C.
lb. alibi videtur n."] Whatfoever alibi fbould

be ( fome copies having tales, fome talas ) con¬
tinue it with videtur quod cal. Sic. the reafon is
plain,
Pag. IJ. Ttirrim London. 3 Refer hither Bra-.

Son fol. 34 5»& 359» a, and 3 Hen."^. t/V.díífotiie186..
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l86. and the reafon of day given at the Towet,fee in Hen^ham Pag. 45* | ñe!lb* Anno bijfexnli.^ The foure excrefcent ^2quadrants of a day in toe Julian year were and ^ ^¡eare at the end of every four years fpace, put ;into one day, which added to the 36$- of the j)lcommon year makes 366. for the leap or biifex- whtile year, the addition was not to the end of the
year, but the day is fo intercalated in Febr»- cw
4r), that it falls CO be joyn'd vyith the vi. Ka¬
lends ofMarch, which being every fourth year | deifo made of two dayes joyn'd, denominated their ' apyear with bijfektns, becaule eo anno bis diet-* na
ntur ftxti KU Manias. That ordinance of the for
Leap year after fpoken of, is dated a^ud mnde- ht¡hort 10* dit Maii anno regni noflri Hen.^. j a tin the old ttatutes. See ior this matter Bracloa ' as
fol.'^W. b. 3nd 359,¿. in the Roman Civil law, 35the like account was of the intercalated day, iiand it with that wherewith it was joyn'd was
as one day. Ulfian in rr. tit. de mimribas /. ?. de
deni^·'ie Se^* 3. Proinde ¡1 in biffexto natas eH, tiofive priori Rve po/leriore die, Celftu fcripfn nihil Ptreferre* î^am id bidmnf pro uno die habetar, & of
pofierior dies Ka/endaram intercaUtur. di

Pag, zj, Reddenti ejon. ] More largely of that > trin Bramón fo/, 351 352. in
lb. Afiidatisin ntanibtt),'] ajfidati. The fjAffidavits he^e ate taken in manibpts vel fnper lb.

virgam.
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virgam clamatoris' For that in manihm fee Br4*

, ñcwfpeaking of falfifying the Lords Court fo/.
rent b. fadiata probatione défait* in manHtnjtr"
3nd ti/ientis domini Regit*
put Pag* 28, duo dies per annum- 3 í^ut fee ftâf» of
the j)¡c¡ Communes in banco, ar.d 8 Edve, 4, foh 4. í»
'2X- where that is affirmed for a good fhatute laW.
f''® Pag. ip. Hit. l8« vel cmpareat. 3 ep'

comf.
Kt- Pag.'^^· l. i^, deliiio alterius' £x, &C. 3 ïCâd
Siir deliblo alterlm, ex, &c. What he means by this,
i®'f appears not clear enough. Of Pleas detetini-

nable^ir/WW now, none is wheieupon impri-
the fonment ffiould follow. ' In elder times indeed

Leygager here for that ) vvâs
j a tryal in many aftions wliich new admit it not.
as in attachment a prohibition 2^ Ed* "i-fol*
39.fee 28 Ed.^.fol. ico.a. i%Ed*-i,.fol.{.«.

^1) 2 Ed. ■t^.fol. 8. b. 48 Ed. i.fol.6. a. and in Placit*
apudNorthampt. 31 Hen. 3. CoramRogero

3' deihurkelby <¿r fodis fuis Rot-W. in dor/a Oet'
'íif vafe de Bernake brings a writ of Mefne againft
kit Peter de Bernake, and the tenant confeffes canfe

of acquital, but faies the demandant was not
diflrained through his default, which plea is

lat tryedby his law. And in a roll in the Tower
indorfed Circa "^e^ Hen. 3. Rot*1. in a Writdf Fine

hs faño by Matt hen de Stratton againft Ralph
'«>■ Mautanner about a Common, in the count
!!» I the
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the defendant was charged with ufing the com* j ,
mon otherwife then the fine would 5 he pleads I fur^
he did not ufe it otherwife. £e effert fe defendtrt Bn
contra iffunt Cr feclam fuum' ficut curia confide | }Je
raVtrit. Ideo confideratnm eft quod vadiet ei le* 9* '
gemfexii. manu. ventat cum lege faa a dit ri[(
fancli Hillarii in xv. dies & p/egii de lege Willi- if 1
elmus Brantbe & VVilIíelmas 'filius Roberti. the
Pofteaadie Pafcha in III. fepiimanas v.nitpra' tur
diClfts B.iàü\phm df fecit legem fuam^ ideo Corr caí
Jideratum eft quod pradiBus Radulphus inde fent I wh
die & Matthxus in miftricordia. Thus diffe* inj
rent were ancient times from the prefent. Bat fot
what had this Leygager to. do With imprifon- arr,
ment fpoken of in this Author? ^fuare. Or fe<
doth he meanbythe arraignment or cri- | alT
minall offences, which being not capitall are is
paaifhed by imprifonment ? Vont ad legem is 3 th(
ufuall phrafe in old rolls, efpecialiy in that of co
31/fif».3»foT one to be arraignedyOt thi
pHt to anfreer to criminal offences. fit

Pag.-Jfòf. jponpkblne. ] This is remedied by gr
the fiar, of 9 £¿3. m;-. 4. Ci

Pag, 37. fecundfim Henricum de Bathonia. ] Sp
A Julticeof f/fn. 3. his time is obvious in the ef
rolls, of that name. Bat this point of ' ri
againíl the teílimony of the fummoneis is in W;
HenrydtBralimfol. He cites him again in
pag> 38. 47. & 60. j Ic

Pag. ,
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ai" : Pag. 48. velint fnrgere.'] i. have Hcentiam
ids •furgendi., whereof more fpeciall matter is in
(ri Iraüon Hen. 3. tit. «ttíTciilie 186. 14
ir \ Hen. 3- «DsCTotri 190» & vide Regifi. C{rig. fol.S,&
le- 9. He that was eíToin'd de malo kBi might not
iU rife before his being feen by the 4 Knights,which
li- if he did, and were not found in his bed when
li. they came to make their view, his effoin was
■a' turned into a default, of which alfo is a notable
'«• cafe of i6 Rich- I. in the book of Crovland^
nt ; where Henry de longo Campo Abbot, though be-
e» ing in poífelííon, yet fued the Prior of Spa/ding
at for entring upon his Marih contra pacem Regh
n- am. the Prior pleads, h^e enter'd as into his own
)r fee fimple, and offers 40. marks for the grand
i- I affife. and the mife is joyn'd fo. The Abbot
re is eflbin'd de malo leBù The writ goes out to
a the 4. Knights to make the view, while one is
of coming to view him he rifes, and comes towards
ir the Court, the Knight certified he could not

find him in his bed. whereupon judgment was
ly given after long confideration quoi Albas

Crowlandis qni fe ejfoniavit contra Prisrem de
] Spslding de ma/o ¿eût apad Crowland, no»
e eft inventus in leûo, quando vifus deleret de eofic
r ' ri, amitteret ad tempos feifmam. Note, feifin
n. was upon his default given to the defendant
n in the fuit. The whole plea and ñory of it is

j long, but mofl worthy the reading, to inftruéf
;• ! in
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in the Courts, Courfes of that time, and fpei.vouidaily in procefles fenc out fay the L. Chief Ju-lpeaiftice of England, mhh own name, fitting vV'ithÍ33£the Jnfl icesin^^ww. Divers whole writs from I F
the King faeyond Sea, and from the Chief Jaiiice 'ht <
at home, are in it, and the whole is very under-'core
ftandingly related. tiatt
Pag.'j2, ad hor^amnonam-^ See lé Èd. 2,tit. tot

action Hirle cafe 47. where io tfiuchof the day fent
as is from nine of clock is taken for half a day: UaiQjta e, 1

Pag, Cepit homagtam & [e-iVhinm vocan- cefl
/¿.^That homage and other fervices wascaufe thei
of warranty anciently, authorities are frequent, enf;
Temp» Ed,i. tit, íParraftíp 90.47//i»» 3. Itin. %.l
Cornub. Eod. tit, 99.8c 3H0UC|)Cr 270 Temp. El Í
I, tit. ^3? 129* 15 Ed.l, tit'Pet. qna férvida 23. rani
Breton cap, 70» 8c é8. BraSl, HI; 4- trad.de Mort. Sim
.éintecejfortîcap,li&cDe warrant, iib. $, cap 2.Sed, b.J
4, Stat, de Big.imü cap 6. and this author i-rfyi. 13. , oat
although now only homage anceftrell be caufe ^ Seeof warranty, ■ Bn
lb. Et hoc pro facramento fee Glanvil. the

Hb> 2. cap, 3' and Weflm' I • cap. 41. vat

P^g-V)' warrantiam,~\ the latine of that
time IS rather ai warrantam, and fo afterward jit is often printed, the topics being indiffe- yoi
rent. fta
lb, Q¿'od pfm/'tírfí.] but, in Hen- 3. his time

voucher
ref
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fpe^ I Voucher was allowed in ¿¡¡ttod ptrmittat, as ap-
ju-1 pears 12 Hen. 3. /tin. Norf. (BoUCÎlCr 282. &
vithij3£rf.i,i<v. aSouchet 272.
rom! Pag. 69. duellnm in omni event,» "] that is Com^
lks \hat a tone on/trance ubmiils to the utmoft^ ac¬
ier-1 cording as the law requires^ fo pag. 12.fnprat he

hi^h'priifeqni.in omni tventu, to follow the fuit
tit. to the utmoft. Is not tout aftrfliclw in the de-
day fences corrupted form tout oultrance ? See Nové
'y : Narrat'fol. 3. a- 2 Ed' '^· fol' 64. a» Baffef.

Pag.Jl'Cartam de feoffamento ] Of the an-
an- ceftor of the enfant, whofe heire be is. For 0-
ufe therwife the tenant ftiles in the voucher of an
mt, enfant.See Brallon lib' 5. traü. de warraatia cap»
in. 2,Se£l·.2't^·i Edwt^'fol. Sec.
Edi ¡¡J' Minornonhabet legem 3 For, in the wat-
23. ranting the effoine, oath is to be taken. SeeBra-
w. ôj»/o/.337.c^338. and iwowcrfp. i25./tfA284.

ft. Habere legem is here to be able to take a legal
3. , oath, and facere legem C as at this day ) to take it.
ufe See in the Notes to Fortefcue, of legem term. By

Srdíïo» alio/o/. 340. an enfant cannot have
thefe eflbins ¡puta jurare non pote/i nec effonium
ytarrantiz,are. fee 38 Edu.'}' fol.^.b.'^i Ed,-^,tit.
Per cjuafervhiaç. 26 Ed. ^.fo¡.6t¡ & 61^.

. I Pag<^2.tenetHr donator& ejus heredes'] fo muft
you read, fo was the law in feoffments before the
flatute of emptores^ &c. when a tenure was

ne I referved to the feoájrs. See Stat, de Bigamie cap,
P é.et
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6.13 l'afud Well. tit. <0acrantp 9a. cí-13Ed. I. tit. OSoacíier 290*

73* rejlduoi duag C* vel D. 3 foppO'fed by this, that the other land, of which thefeoffor is feis'd at the feoffirent might be boundby the warranty comprehended in the deed. Soalfo was the law taken in i6 Hen.'^. in the cafeof Alice de Ware repotted by Braüon
a. bei ig ( it feems) the fame with 17 Hen.'^'tit,îRecohetp tn halut 2$. and fee 32 Ed^·i. tit,ffiouchtr 292. jBut it's plain now, no,land isbound but what the feoffor or his heire hath atthe time of the ®ouc|>6r, oríSfeírraníç De t^iaftrw brought.
Pag.-]j.Temfori Regis Henrici~^ But that inthe margine ( as fome copies are ) agrees witbthe law of Weftm. i. wherein the writ of

right was limited to Richard i. his timi^ whichlimitation continued till 32 Hen. 8. caf. 2.Pag'%'^.in tjuo n!>n]a,'ctt daedumi Set18 Hen. 3. tit. 3)?o{t 62.^ 13 £d. Ii.ecd.tit.$l.Stat. deMag. ajftf. eligenda.y be Hengham fag.115.
Pag.%^. ft mn excedet tertiam'] for, by theancient opinions,, onely a third part might betiííigd'à ad ofiisim ecclefia. So Glanvi/Jih.'6. caf,I. BraùanJib.2.deacq. rer.dom.caf. 39.'tra^.àabl.Dotü.ffol.·^ 1 •j.a.Bretencaf.J I3.But fee 9 Hen,3.w.^CitoerT90.&Ffnt¿.;V/?í. jSr.fo/.l$o. p.
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PogSj'infalifiatHs-^ lt appears that feveral

cuftomes of places, made in thofe dayes, capi¬
tal punifhments feveral. Bat, what is infalifia-^
m ? in regard it's of a cuñóme uf'd in a Port
Town,.,! .fuppofe it was made out of the French
word which is ^nè fani hj themter
fidej otahankof the Sea. in this fand or Bank"it
feems their execution, at Dover-^ vvas. In this
place the copies vary, no one having all the
puniflbments. but for the rarity of the remem¬
brance, I took out of the divers copies all thefe.
The old Englifli tranñation here helps not.
ih. vel a^^ii âememhrattts that is

of his Eyes and Stones, For,fuch was ancient¬
ly the punfhiment of Felons in mnchefier h as
alfo in One authority juftifies both,
in 4,5/fi». Tf. Berkí Coram Gilberto de Prefíon
&fodis fuis mOíl.Pl·lrif.B. Mariée Rot.i^ the
Jurors of the Borough of Wallingford give in
^itod nullns de natione ifiius Burgi pro qmcmque.
fa5lo quod fecerit, debet fufpendi, imo fecundam
confuetudinem iflins Burgi debet Qculis ^ Tefti-
calis privarif & tdi libértate ufi Jam et tempore
qmnonextat memorial fo they there fay one
BenediSl Hervey was lately fo puniiht. Etiquet"
fiti Juratoresy ft tali libértate ufi fmt i dicmt
quod a tempore Henrici avi domini Regis ntinc ufi
fuerunt eadem libértate per Cartam ejufdem Î).
Regis quam els feci"y per qttam eis concefflt omnes

P. 2 /ibertates
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/ibertatej ijuas CivitM Winton hdet, &c. They
challenged this liberty from 9 Charter of Hen^
a, who gave them ailfuch liberties as Winehefier
had.
lit Dfcaptatui''\Stt Regifl,0rig.fol,l6%.a,&

Fitz.h' Nat. Br, fol. 144.H. of beheading for
Felony.
lb. ubi auis movit Gaerram, &c. ] See 8 Ed,
fol. 388. a. 7 Hen. fol. 32. b> & 47. a.

Ed'"^. tit- Í®EtíCÍOtl 2 Plomd. Comm.fol. 263*
the fadlers caiein Rep.t^.fol. ^7. b. Stamfordfol.
189. and rark. Se3. 391.

Pag. 88. Item ft minor, &c.] By this, and what
Glanvil hath lib. 7. c. 12. it appears that in thofe
times greater prejudicewas often to the heirs
of both fexes, by marriage without their Lords
confent,then the the law fines burdens them with.

th. dotem deftrvirt'\ that isdemereri. Byfuch
uncertainty, without hmitation of years, thofe
old Authors judg'd of a womans dower ; fo Bra-
ñon 1.2. c. 39. Breton, c. ic9.And by the Roman
law non potefl videri nu^ta qu£ virum pati non
potejlt infomuch that if a legacie be given to a
young girle, to be paid quando nupferit, if ihe
take a husband beforefhe be tiiri the le¬
gacy is not yet due, by exprefle text in t. titi
S^ando.dies legatf vel fdei canif, cedat I. 30.
quod pupillat $0 in ihz Reg. Jlfaje/l. of Scot-

' land
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¡land lih.2 cap' 17. a woman lofes her dowerfi
'ft ita jfiVemsi fotefi habere rew, he efit
icoireCHmvirofno' But in out year books divers
I cafes are of later time touching a certainty of
years, and now it is taken ufually (^as Littleton
faies ) ihe muft be above nine, Befides the com¬
mon Authorities, fee Fleta lib. 5. cap. 22. and for
the two cafes of this matter, inT Edw. 2. tit.
5>0tDEr 147. and 12 Edit, 2. tit, eod. 159. they
are worth more obfervation in the report at
large, which is extant in our Inner Temple Li-
brarie. the firft is between Symond and Benfter
fol, 107. a. the fécond is fvl.\6'^. b. where Berry

, faies expreflely, that it lies in the difcretion of
J the Judges, whether ihedefetve dower or no.
^

Ib.reqairitHr longa feijlna & pacifica»'} for in
! thofe times the law was taken, both that long
I feifin fo added a title toadiffeifin, that the dif-
i feifee might not enter, andalfo, by fome, that
fliort feifin of one that had right to enter, gave
him not fo much freehold that he might have
his affife againfl a difleifor. fo it appears in 12

i Hen. ¡tin. Staff. iit.SllBfe 428 429. go Ed.
'

Î. ¡tin. Corntih, tit. Attaint "J6. Braàon fol. 160
& 161. Henghampag. 98. But fee Breton chap.
42. to which ( that we may obferve the opinions
of that time) adde a cafe, adjudged before our
Author, upon this point of Longa or brevis [eh
fina¡ and reverft in the Kings bench. In g gEd.
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Ed. 1. ms.fol. 59.^. John ficin Aveline broughtiMorW ancefiorhzÍQttSit Ralph de Henghamand his compagnious, of the death of John hCUrk,t his uncle, againtt Edmond of London gar-dein of the Houfe of SiintThomu of Acres, thetenant pleads, pluta hacratn fctfin in Avelinemother to the demandant, who was feifed afterthe death of the uncle. Itíue upon this is joyn'd,and the Atîife taken ; they find quiapjjs ia mojtm^Tm^celup Ion le Clark mîïîlî Cíà? Aveline i jytant com? ie cojtpa fuíí en la b?re entra 5 V eina | linfutl reclamant come bate Ion ^ un Demg bout KeDeiour çDcmntra tan que fur l emporter ïiu puco?piî, ouclsfe tjaleit eftre l'eina tenua filentle tliEmon ttlaofta» fo are the words in my i in

m

copie, very anciently written, and to Sir Ralph ^.St'and his c(5mpanions( faies the book) it feemedthat cele petite feifin & en ten temps ne /»/? nal, filand fo they adjudged that the demandant ; ferfhould recover. Bat by writ of error, and upon asthe very point, that judgment was reverft ^niaJola Cas the report is ) pedispofitio vero haredi fei'finam contnlit,t^ WidiTa la COUrt qu? Edmondrceitfa fetlinjc. it res fiaminaqea, a attlonfonrefcouerit per autre fiat; fil fioile. And this
rcverfal agrees well with vvhat our Author hath
in thebeginuingof this chapter. Lee ^Ed.^.inVet. Nat. Br. fo(. l2S b.in Dstm fait infra atatem»But now it's plain law, that the leaft time is e
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Notes upon Henghani^ 1.3^
for feifin to him that hath right to enter,

as in 8 Affift pU 25» 26 Afif. pi, 42. and elfc-
ffhere. The true meaning of trAmftrtur lihe-
rtiw xenementum in fenffAt'Am, &c, in Stat, Wefltn,
2, CAp. 29. may be had out of this old opinion,
fee infrA pag* 99»

PAg, 103* exxra Aftrum, ] All this paiTage,
in the fame words,is in Fletd iib,tf, cAp.2. where-
Jy,muñbe ■ taken for the Lords dwel¬
ling houfe ; or fuch like. See the cuftomes of
Kent, in partition, there le ato. Oetno^ra al
pune,tíC. pAg, 574. The elder times hadalfp
hems AflrArita for a houfholder ( as I ghefle) or
in fuch like iîgnification. BrAÜonük 2,CAf, 36.
■StU, 7. fpeaking of payment of reliefs ^Efloqmi
¿ícrwyír aftrarius, vel ^uod aliquü Antecejfer re-
flituat haredi in vitA fua harediXAtem Ú"fe dimi-
ferity videxar qmd nullo xempore jAcebix haredtxast
as if he had faid, fuppofe the heir be houfholder,, or.
Ai XenAnt xo the Lord in life of his Anceflor,
•and in Flexa /ib.i,cAp,t^J, efi/andabi-
lis homo aflrArim, and extra Afirum in them, is
to BraSon, extra poxefiatem dominomm fol*
&166.

Bag, l06(,Sokemannu)* ] Thisalfo is in Flex*
lib* 4. cap. 2, and agrees with that which is called
TraSatns de antiquo dominico, 9fíà in a very old
Engliih tranflation of the fíátutes is titled a fta-
tute, being indeed only feme Lawyers anfwer(or

in
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in the nature of Civilians Co«yi.V(î orfuch lil
to queñions propos'd touching ancient tiemtl
But the Law in the year books is clear, tha
any reall aftions or favoring of the realty, at
Cnt 0;nicfne is a good plea. See Britílm fol.i
& Briton caf> 66. be dSarbes»

FINIS. / ■

KbSotec: de Qenass Sodsfe


