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Foreword: Intelligent Multimedia

This volume stems from the encounter between two communities: Creative
Commons (CC) and Artificial Intelligence and Law, especially those
people devoted to the development of Multimedia Technology. The
Institute of Law and Technology (IDT-Universitat Autonoma de
Barcelona) and the CC French chapter (CERSA-Université de Paris 2),
together with leads from other CC jurisdictions, are united in one common
effort to discuss CC values, technology and innovative solutions.

We think that authors contributing to this volume share the following

trends:

4.

Commons-oriented management. Humans are able to organize collective
action on a much larger scale than predicted by theories of individualistic
rationality. Intelligent multimedia means that collaborative work on access and
reuse is more efficient for building a common good of digital texts and
images.

Open Access: Technologies develop and promote interoperability standards
when building ontologies, interfaces, documents, platforms, and in the reuse of
software and tools to facilitate the efficient dissemination of content. The
Open Access Initiative (Declaration of Budapest, 2001) has its roots in the
open access and institutional repository movements. Universal access to
information and knowledge is a key principle in UNESCO's overall mandate
to promote the free flow of information and thus to place information and
knowledge through multimedia platforms at the doorsteps of communities.

Free Culture and public data: This movement states that all citizens are free to
participate in the transmission and evolution of knowledge and culture,
without setting artificial boundaries on who can participate or how to. The
Free Culture movement seeks to develop knowledge, creativity and
participation by promoting principles such as public domain, communication
and free expression or citizens' civil liberties, and offer technological means to
practice and develop their liberties.

A common interest in multimedia creation, imaging and management:
Accessibility means flexibility and the possibility of an easier and more
effective readability and use of the shared content. As emphasized by the
African, Asian and Latin-American experiences, people seek for a faster and
cheaper communication to organize their lives and their social bonds. This is
coming to be essential either in hard or safer environments. The Social Web is
becoming the Web of (linked) Data. Multimedia and Mobile technologies are
the next step for such a programme.



Moreover, this book is the follow-up of a first work edited in 2004 by
two of the editors when the Creative Commons France licenses were
launched in Paris'. Since then, the Creative Commons International Project
expanded its main research subject matters. Communities of academics,
lawyers, economists, sociologists or commoners are going along with
Semantic Web developers to design new intelligent tools, to analyze
experiences coming from the Social Web, and to work out better
regulations and governance. The European Thematic Network on the
digital public domain Communia (2007-2010) is on the track. It is our
contention that the CC initiative will participate increasingly into world
commons movements, at large.

However, we know that the values promoted by the commons cannot be
absolute. We do not think they can be imposed or even enforced through a
positivistic conception of the law. We are convinced that we all live in a
mixed, hybrid, global, complex culture. As shown by the experience of the
Free Access to Law movement, the creation of a public space to create and
share knowledge and innovative works is not necessarily incompatible with
the implementation of rights in a global market. This is the real issue for
the next decade. Dialogue among all stakeholders — authors, users, service
providers, companies, institutions and states — is essential to preserve and
develop creativity. Our volume is conceived to foster this kind of dialogue
as well.

Last but not least, we would like to thank Emma Teodoro, Nuria Galera,
Silvia Gabarrd, Olga Baranowska, Paula Ruiz-Alfaro, and Meritxell
Fernandez-Barrera, as well as Jane Park and Michelle Thorne, for their
invaluable help. Without them, the work of editing would have been much
more difficult. Projects TSI-020501-2008, CS0-2008-05536-SOCI, TSI-
020110-2009-374, SGR-CIRIT, made possible the final edition of this
volume.

May 2010

Daniéle Bourcier

Pompeu Casanovas
Melanie Dulong de Rosnay
Catharina Maracke

' D. Bourcier & M. Dulong de Rosnay (eds), International Commons at the digital
age. La création en partage, Romillat, Paris, 2004.
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1. An apple and the idea of an apple

Perhaps one of the funniest criticisms on the idea of intellectual property
comes from Laurence Sterne. It is the well-known paragraph of Tristram
Shandy (1759-1767) in which the writer makes the analogy between the
property of an apple and the intellectual property of a belief, opinion or
discourse.

[...] that the sweat of a man’s brows, and the exudations of a man’s brains, are
as much a man’s own property as the breaches upon his backside; —which said
exudations, &c., being dropped upon the said apple by the labour of finding it, and
picking it up, and being moreover indissolubly wasted, and as indissolubly
annexed, by the picker up, to the thing picked up, carried home, roasted, peeled,
eaten, digested, and so on, —‘tis evident that the gatherer of the apple, in so doing,
has mixed up something which was his own with the apple which was not his own;
by which means he has acquired a property; —or, in other words, the apple is
John’s apple.

With the same stroke, Sterne goes on to say that everything which
is intellectually produced by John is John’s exclusive property: his
opinions, beliefs, ideas and all the products of his mind.

By the same learned chain of reasoning, my father stood up for all his opinions:
he had spared no pains in picking them up, and the more they lay out of the
common way the better still was his title.—No mortal claimed them; they had cost
him, moreover, as much labour in cooking and digesting as in the case above; so
that they might well and truly be said to be of his own goods and chattels.
Accordingly, he held fast by ‘em, both by teeth and claws — would fly to whatever
he could lay his hands on, —and, in a word, would entrench and fortify them round
with as many circumvallations and breast-works as my uncle Toby would a citadel.
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The isolated legally citadel-mind idea, that Sterne was nicely and
elegantly ridiculing, has attracted all kind of criticisms in the last two
centuries. But only with the coming of the Internet, and the real possibility
to expand and freely share almost universally the products of the mind, the
discussion on the nature and boundaries of intellectual property has reached
its peak. The story has been most told, and it has reached even Wikipedia,
but we will reproduce it here because it constitutes a new starting point for
the defense of public domain.'

There are three main milestones for this discussion, all rooted in the US:
the Digital Millenium Copyright Act (DMCA) in 1998, the Sonny Bono
Copyright Term Extension Act (CTEA) of the same year (that extended the
US copyright protection up to ninety-five years), and the Supreme Court
ruling Eldred vs. Ashcroft 537 U.S. of January 15™ 2003 (which backed the
extension of the protection against the complaint presented by the Internet
publisher Eric Eldred).” The law was both prospective and retroactive: for
works published before January 1% 1978 the term was extended to 95 years;
for works authored by individuals after January 1%, the term was extended
to equal the life of the author plus 70 years. It was quite clear to everybody
that behind the case, argued by Lawrence Lessig for the plaintiff against
Solicitor General Theodore Olson, there were the private interests of the
broadcasting and movies industry. The Supreme Court final ruling
prevented a number of works — Mickey Mouse among them— from
entering the public domain.

From 1998 to 2004, this legal turmoil originated the reaction of the US
legal scholars and an explosion of papers and books on intellectual property
rights. Some lawyers, especially the minority that have been paying special
attention to the development of the Internet and the Web, displayed a lot of
energy to defend the free generation, use, reuse and circulation of ideas and
works through the Web.” In 2001, Lawrence Lessig, Hal Abelson, Eric
Eldred and a few others came up with the idea of Creative Commons (CC).
In 2004, James Boyle made the announcement of his Manifesto following
up “the Second Enclosure Movement”. Boyle’s position was quite
reasonable, claiming that WIPO — The World Intellectual Property
Organization— could take into account the function to balance legitimate
private and public interests’:

! See http://en.wikipedia.org/wiki/Eldred v. Ashcroft

2 CTEA extended existing copyright terms by an additional 20 years from the terms set by
the Copyright Act of 1976. The Supreme Court, leaded by Justice Ginsburg, ruled that as
long as the limit is not forever, any limit set by Congress can be deemed constitutional.
Justices Breyer and Stevens, dissented. See http://www.copyright.gov/docs/eldrdedo.pdf

3 To quote just a few: Benkler (2000), Litman (2001), Vaydhyatan (2001), Biegel (2002),
Boyle (2003).

4 In fact, he anticipated what it is known as the Geneva Declaration, available at:
http://www.cptech.org/ip/wipo/genevadeclaration.html
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The ideas proposed here are not radical. If anything they have a conservative
strand - a return to the rational roots of intellectual property rather than an embrace
of its recent excesses. Patents, for example, have a restricted term and were always
intended to work to fuel the public domain. Copyrights were intended to last only
for a limited time, to regulate texts, not criminalize technologies, to facilitate rather
than to restrict access. Even the droits d'auteur tradition was built around the
assumption that there were social and temporal limitations on the author's claims;
natural right did not mean absolute right. Neither Macaulay and Jefferson, nor Le
Chapelier and Rousseau would recognize their ideas in the edifice we have erected
today. In the name of authorial and inventive genius, we are creating a bureaucratic
system that only a tax-collector or a monopolist could love. But genius is actually
less likely to flower in this world, with its regulations, its pervasive surveillance, its
privatized public domain and its taxes on knowledge. Even if the system worked
exactly as specified, it could not solve some of the most important human problems
we face, and it would likely hamper our most important communications
technology. And now we foist that system on the world, declaring that anyone who
does not have exactly the same legal monopolies as we do is distorting trade. True,
WIPO's power to undo these trends is limited at the moment. Trade negotiations
have become the preferred arena for expanding rights still further. But if these
trends are to be reversed there will need to be an international, informed,
democratic debate about the trajectory we are on. WIPQO's role in that debate is a
central one. It should embrace that role, rather than seeking to jump onto the
bandwagon of ever-expanding rights.

The balance Boyle was calling for is far from easy, because — as Sterne
reminded in Tristram Shandy — after picking up an apple in the state of
nature, the natural tendency of the picker is biting it. Ten years ago, a
Federal Trade Commission (FTC) survey showed that more than 97% of
the existing websites collected personal information from the consumers;
88% informed the users about it; but only 20% followed the FTC policies
of transparent information (Steinke, 2002). After all, through the Internet,
you can grasp not only the apple but, for the first time, the idea of an apple
(as it appears in multiple representations in texts, images and movies).

There is a tension among practices and routines companies follow under
economic pressure within the web markets, legal national frameworks, and
protocols and principles issued from the Internet technical rulers (such as
WIPO, ICANN and W3C).

2. The Creative Commons project: legal and technical aspects of
multimedia

The development of affordable and user-friendly computer technology
coupled with technical and economic advances in multimedia technology
have enabled the large scale transformation of users from a passive role of
cultural consumers to an active role of cultural creators. The notion of
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“Intelligent multimedia” - which is also the title of this book - summarizes
this social and technical transformation.

Since the technical barriers to create and disseminate copyrightable
works were lowered, the path towards large scale cultural creation and
edition was opened. The results of this change are visible in all types of
works from text to images, from audio to video and all the multimedia
combinations in between. Today, copyright law itself has to be changed
due to the paradox Lawrence Lessig pointed out in the Foreword of our
previous book on international questions raised by Creative Commons’:
“First, copyright is essential to the dignity and often the incentives of
creative authors. Second, the existing system of copyright is insanely
complex and often harmful to the interest of creators”. Creative Commons
was developed as a method for overcoming this final barrier.

In the meanwhile, the cyberspace had also evolved: an initial freedom
and opportunity was being given up. Cyberspace looks more and more like
real space — regulated, concentrated, controlled. An ecology of innovation
made changes to the architecture considered as a commons, which has built
the greatest revolution in creativity we have seen. The Net was open
source, the Net has to stay open: a common resource that produces a
common good.

In December 2002, Creative Commons launched a set of copyright
licenses that would enable people to mark the freedoms associated with
their work and build a commons of culture and science which would be
free to remix and share. Soon after the launch, Creative Commons initiated
a project that would enable lawyers in countries outside the United States to
‘port’ CC licenses to their own national jurisdiction. According to Creative
Commons founder Lawrence Lessig, the license porting project was key to
the CC strategy. Most of the chapters on Creative Commons presented in
this book are the results of reflections led by these CC leads in their
country.

How is the Creative Commons web-based platform organized? Creative
Commons, a not-for-profit organization, promotes the creative re-use of
intellectual and artistic works. Through its free copyright licenses, Creative
Commons offers authors the choice of a flexible range of protections and
freedoms that build upon the “all rights reserved” concept of traditional
copyright to enable a voluntary “some rights reserved” approach. Eight
years after the launch of Creative Commons, which has revolutionized the
modalities of sharing the creation on the Internet, this collective book on
intelligent multimedia, edited by three members of the international CC
network as editors, gathers the experiences of CC project leads on various
topics: Legal Matters and national rights, Governance and common

5 Lessig, L. (2004) Foreword, in Bourcier, D. and Dulong de Rosnay, M. (Eds),
“International Commons at the digital age. La création en partage”, Romillat, Paris.
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property on the Internet, Open Access policies, New models of the Free
Culture and Open Education.

What will Creative Commons be in 30 years? These essays reveal new
collective practices and controversial issues in the field of copyright and
open licensing. They also make an important contribution to contemporary
debates on Open Access movement and Internet communities. In view of
current debates and experiments in social theory and legal governance, we
may rephrase this theoretical question underlying the project: is Creative
Commons an answer to the conflict between modernity and post-
modernity, positivism and empiricism, or a step to experiencing
democracy?

2.1. THE LICENCING OF GOVERNMENT AND EDUCATIONAL
MATERIAL

The question of reusing publicly funded material has become a critical
issue: works, data, databases produced by governments, local authorities
and public bodies are crucial for creative, educational and scientific
purposes. Reuse by the public, the industry and scientists or by other
governments is demanded. The management of these inaccessible materials
has become one of the most significant issues for government in the
knowledge age.

Technological developments have changed the way digital content is
devised, stored, delivered, preserved, accessed and used, and together with
business models for transacting digital content, they raise policy challenges
to governments. With the advent of the internet-induced sharing
opportunity, educational, business and even governmental actors started to
open up a little by offering free access to information and collaborating in
open content projects. In an evaluation of the Directive 96/9/EC on the
legal protection of databases’ in Europe, data.gov projects such as
data.gov.uk (to be compared with data.gov US website) appear to have
been rather slowly implemented due to some other legal barriers: “There
has been a considerable growth in database production in the US, whereas,
in the EU, the introduction of "sui generis" protection appears to have had
the opposite effect.”

In Australia, as explained by the overview of recent Australian
developments, Neale Hooper, Anne Fitzgerald, Brian Fitzgerald and
Tim Beale explained how the use of Creative Commons licensing enables

8 First evaluation of Directive 96/9/EC on the legal protection of databases, December 12
2005.
http://ec.europa.eu/internal_market/copyright/docs/databases/evaluation_report_en.pdf
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Open Access to Public Sector Information and publicly funded research
results.

The concrete ways to use these licenses in a given legal system in
Europe are interesting to quote. Juan Carlos De Martin, lead of CC Italy
and coordinator of Communia, the European Thematic Network on the
digital public domain, and Andrea Glorioso explore the SeLiLi project
developed by the Piedmont region (Italy). This region has teamed with the
Politecnico of Torino to create SeLilLi — Servizio Licenze Libere (Free
Licenses Service), a project based in Torino and aimed at providing
individuals and small businesses with information and, when necessary,
consulting services on the licenses. This chapter describes the main
characteristics of SeLilLi and summarizes the results of its first year of
activities.

A new initiative has sprung on the path created by the Open Access
(OA) movement: Open Education (OE). In order to achieve this goal,
several international institutions, such as UNESCO and OECD, have
published reports, surveys and documents to help educational institutions in
this endeavor. This global initiative needs a legal framework; as a result,
efforts thus far have usually resorted to Open Licensing (OL), especially
Creative Commons licensing. In fact, as a response to this new movement,
Creative Commons launched a new program, ccLearn’, which recognizes
open licensing’s impact on education and directly supports the idea of open
educational resources (OER). Carolina Botero and Ignasi Labastida
analyze the current situation focusing on two local situations, the
Colombian and the Catalan experiences with open educational projects at
higher education level.

2.2. INTRICATION BETWEEN LEGAL, INSTITUTIONAL AND
TECHNICAL CONSTRAINTS

The relationship between law and multimedia technology in the realm of
copyright is strongly intertwined. Melanie Dulong de Rosnay, lead of CC
France discusses what additional legal regulation may be required to allow
full accessibility, which includes not only a legal authorization to perform
certain rights, but also the technical possibility to effectively access and
reuse material. She examines what technical infrastructure may better
support the enforceability of CC licensing terms, namely a framework
automating certain actions and pedagogy tools.

Collecting societies were solutions to the cultural and industrial
revolutions of the past, the online licensing initiatives seem to provide

7 http://learn.creativecommons.org
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answers to the digital world. Herkko Hietanen of CC Finland describes
the functions and the scope of collective licensing and examines the
overlap among the individual, collective and the CC public licensing
procedures. Can such institutions coexist? How? By using CC licenses, the
rights owner reserves rights to collect royalties from the uses that are not
covered by the license. However, in some jurisdictions, some rights cannot
be waived and are mandatory managed by collecting societies. The
question of rights owner’s autonomy has to be examined beyond a
paternalistic approach of copyright. Should the authors be allowed to
manage their rights, even if it could lead to unknown or negative
consequences?

Global interest in the CC licenses prompted a discussion about the need
for national versions of the CC licenses. Creative Commons international is
working with CC jurisdiction teams to port the core Creative Commons
licenses to different copyright legislations around the world. The porting
process includes both linguistically translating the licenses and legally
adapting the licenses to a particular law to make them comprehensible and
legally enforceable in the local jurisdiction. Catharina Maracke, a former
director of Creative Commons international, presents an overview of her
experience in this international porting process and its legal and
promotional aspects.

2.3. THE FUTURE OF DIGITAL COMMONS

With the emergence of digital technology and the Internet, in many
places and regions of developing countries (especially in the “peripheries”),
technology arrived earlier than the idea of intellectual property. Ronaldo
Lemos, project lead for Creative Commons in Brazil, and chair of
iCommons describes the idea of legal commons in contrast with the idea of
social commons. While the idea of legal commons can be understood as the
voluntary use of licenses such as Creative Commons in order to create a
“commons”, the idea of social commons is related to the tensions between
legality and illegality in developing countries. These tensions appear
prominently in the so-called global “peripheries”, and often make the legal
structure of intellectual property irrelevant, unfamiliar, or unenforceable for
various reasons. The Creative Commons project was launched without
thinking especially about governance.

Several years after, the question of governance as a logic of collective
action rises. Creative Commons provides creators and licensors with a
simple way to express which freedoms they want their creative work to
carry. The notion of commons patrimony will be proposed to analyze if
Digital Common Goods do not ask for a new type of governance: what we
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call a patrimonial governance. The various concepts of property, commons
and patrimony will be first revisited to understand the fundamentals of the
CC project. Daniéle Bourcier, lead of CC France, analyzes the various
aspects of governance experienced through the CC Community and
compares with some research on patrimonial goods.

Is a Tech Commons possible? John H. Weitzmann, lead of CC
Germany, wonders if a commons of technological register rights content
would be suitable for Open Innovation. According to the view presented
here, a possible Tech Commons License should be accompanied by a
registering support system and an incentive system that preserves at least
some market effects.

Commons Based Peer Production (CBPP) represents a variety of
distributed non—hierarchical and non—-market-based forms of production.
Prodromos Tsiaves and Edgar Whitley, London School of Economics
and Political Science, explore the degree to which the widest adopted form
of Open Content licensing, the CC licences, are produced. The analysis
shows that as a regulation building project the CC case involves the
production of both meaning and actual regulatory instruments.

3. Multimedia, Web 2.0 and Web 3.0

We live in a world in which economics, politics, and law have been
definitively pervaded by technology. The WWW has changed as well in the
last years. In the market, people are acting more as prosumers than as
consumers. In the Internet, the web has turned into the Social Web (Web
2.0). Flickr, Wikipedia, Facebook, YouTube... are now familiar, and
millions of interacting people add content and value into them. On the other
way round, social reality is changing through and by means of changes
produced in the Web. Semantic content, the creation of meaning through
the possibilities and use of the new web languages enacts new patterns of
social behavior as well.

The challenge is the connection and organization of this content, which
is now disseminated all along the web, to facilitate its sharing and reuse.
Therefore, the next step is the so-called Web 3.0 or Web of Data, and the
construction of Semantic Web Services (SWS) which may operate through
different kind of interfaces and easy accesses based on platforms or mobile
technologies. Images, movies, films... constitute perhaps the most difficult
part of the content to be properly indexed, classified and organized. For
instance, multimedia ontologies have faced during the past decade what is
known as “the semantic gap”, the difficult enduring problem to automate
the representation of content through images alone (and not only trough the
apposite linguistic tags).
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Quite understandably, so far, Web 3.0 and SWS are more an aspiration
than a reality. But it is not wishful thinking; it is just the next step to be
reached. The second part of the volume points to the description of
innovative tools applying semantics to structuring and indexing multimedia
data, or presenting some projects in this direction. This leads to the
intertwining algorithmic, ontologic and Natural Language Processing
(NLP) methodologies to produce hybrid approaches to the problem of
acquiring, representing, inferring and retrieving multimedia knowledge.

As the reader will quickly notice, hybrid methodologies also match with
a hybrid kind of regulation which does not consist only in legal norms, but
in rules, principles, contexts, behavioural patterns and self-regulated
institutional and professional systems. Soft law, technical protocols,
governance and relational justice are being developed at the same time, and
sometimes in the same places where legislation, administrative rules and
court rulings try to reordering the moves of broadcast companies and
internet servers.

Victoria Camps, Joan Barata, Emma Teodoro, Nuria Galera and
Pompeu Casanovas, who have been working together within the Project of
the Code of Best Practices of the CPAC (Col.legi Professional de
I’Audiovisual de Catalunya), reflect on this kind of self-regulated field
through their experience as co-regulators. As they show, this field is
particularly segmented, crossed by opposite interests and different
professional profiles, and organized according the leverage of the agents
acting in the field (from huge broadcast companies to individual script
writers). Moreover, in the Spanish case, there is a powerful company
manager acting as a prosecutor of the violations of property rights.

Those are the real settings, turmoil and present legal fights. From this
point of view, social participation, downloads, and especially content
sharing and new forms of computer grid coordination, represent a problem
to be tackled in the Courtrooms. However, as Nardine Osman, Carles
Sierra, Jordi Sabater-Mir, Joseph R. Wakeling, Judith Simon, Gloria
Origgi, Roberto Casati are able to explain, even in the scientific field,
people communicate faster and safer through blogs, wikis and other
publishing tools allowing modifications and enrichments of the author’s
original content. They call them liquid publications.

On the other side of freedom in the Web are privacy and digital rights
management. Privacy Enhancement Technologies (PETs), ambience
intelligence, and ubiquitous computing, have to be balanced with CC and
open source works. This is a particularly apt field to represent rights in
combination with a conceptual framework allowing both data protection
and open management. Antoni Roig reflects on privacy-preserving digital
rights management in social networks applications. Victor Rodriguez
Doncel, Jaime Delgado, Roberto Garcia and Rosa Gil show how
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ontology construction may participate in the governance and control of
copyright, using NLP techniques. Copyright and copyleft may be combined
at different ontology linguistic levels to be enacted in contracts or
management of rights. Jaime Delgado and Victor Rodriguez Doncel
work out a legal ontology for creative works. Digital licenses for end users
beyond the Rights Expressions Langage standard (REL) are modeled into
an ontology focusing on the property value chain (Media Property Rights
Ontology). In this sense, language engineering may become social
engineering as well. To us, what it matters is showing the possibilities of
linguistic ontological governance when applied to digital rights.

Finally, the volume ends up with two concrete applications. Elena
Sanchez-Nielsen and Francisco Chavez-Gutiérrez introduce a tool to
personalize the retrieval of Parliamentary Proceedings (including the
regular videotaping of the sessions. Pompeu Casanovas, Marta Poblet,
José Manuel Lopez-Cobo, Alvaro Cabrerizo and Juan Antonio Prieto
present Ontomedia, an example of a Semantic Web Service to provide
annotated content and tools both to users and to professional mediators.

Within the same project, Ciro Gracia, Xavier Binefa, Emma Teodoro,
Nuria Galera, and Jorge Gonzilez-Conejero face two different
techniques to annotate multimedia content coming from courts and
mediated interactions. The first one is diarization, the mathematical
segmentation of the audio linked to the images of court procedures. The
second one is semantic annotation, using light MPEG ontologies to
annotate the content of legal videotapes. Both techniques are applied to the
result of an empirical knowledge acquisition process. Moreover, Ciro
Gracia and Xavier Binefa present the interesting subject of the extraction
and representation of emotions in multimedia interchanges.

All technical contributions of the SW in the Web of Data can and should
be coupled with CC ideas and developments. This turns into social advance
towards a more habitable world.
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Abstract. The Creative Commons (CC) Project was launched with no particular
thinking on governance. Its primary aim was simply to share a common resource
with common digital management. Several years on, the question of governance, as
a logic of collective action, is arising. Between legicentrism and over-privatization,
can both CC governance and governance by CC be seen as an alternative solution
for managing future projects on common property in common?

Creative Commons oversees a system of common rights that provide creators and
licensors with a simple method of indicating what freedoms they would like to
pertain to their creative work. The notion of commons patrimony will be proposed
in order to analyze whether Digital Commons necessitates a new type of
governance: what we could call “patrimonial governance”. The varying concepts
of property, commons and patrimony will first be reviewed to give an insight into
the fundamentals of the CC project. I will then analyze the various aspects of
governance experienced through the CC Community and compare these with
research on patrimonial goods.

Keywords: Governance of Digital Commons, Creative Commons, Public Domain,
Patrimonalization, Global Commons.

1. Introduction

How should common goods on the borderline between commercial and
non-commercial be managed? This has been the subject of recent works on
cultural, genetic and environmental goods (Barrére, Barthélémy, 2005).
Other studies explore the relationship between commons, community and
property.! Even before the current increase in digital commons, the subject
of this article, E. Ostrom (1990) drew attention to the importance of
governing commons. The first body of work sought ways of managing a
common resource, but did not directly address digital commons. However,
these commons are specifically non-excludable and non-rival; this alters
the relationship between commoners and common goods.

Creative Commons is a project that enables the sharing of digital
cultural goods through a range of licenses that can be applied to a work,
according to the terms desired. It is based on copyright, but with a new
rationale of patrimony. That potential for conceptual innovation has let to

! “Community and Property”, Special Issue, Theoretical Inquiries in Law, vol. 10,

N. 1, January 2009, The Berkeley Electronic Press http://www.bepress.com
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the success of this “singular legal object”,? but has, however, also attracted

criticism. In essence, this initiative is at the center of new tension between
the logics of economics (commercial/non-commercial) and the law
(exclusive ownership or shared use). How can we analyze these new
institutional formats whose equivalents are seen in other contexts, and
which require us to review certain legal concepts?

At this juncture, our focus is on questions of property, common goods,
patrimony and governance.

We will firstly explain the difficulty of defining the goods and contracts
concerned, then we will turn to patrimony with a view to renewing our
approach to this notion. In point of fact, considering only the property
regime (purely questions of property) means that some analyses have little
relevance to the topic in hand. The question of patrimony goes beyond a
simple distinction between public and private goods, for to administer is
first to ensure management, that is, the best management possible in
response to specific objectives. In other words, the notions of community
and patrimony determine new choices of governance. This chapter looks at
these choices.

When the market and the state were considered to have different roles, a
balance could be found between individual and general interest. However,
since the demarcations between market and state intervention are now
becoming less clear, as in cases where the state distorts competition and
innovation by strengthening regulation in favor of the market, new types of
governance - Lehavi (2009) distinguishes between intentional, planned or
spontaneous governance - are appearing. These are put into place to
manage new types of goods. In the USA and Europe, the most recent
legislation related to intellectual property led directly to the founding of
Creative Commons (CC).

Following a description of some concepts used in Creative Commons
we will postulate that the concept of patrimony takes on the role of driver:
it is responsible for the selection and institution of works that carry the
identity of their holder and also the global identity. It imposes a type of
governance that will be called patrimonial governance. Will this notion of
patrimonial goods enable an understanding of some features of the CC
project?

2. Property Rights and Governance

Goods relevant to CC are immaterial and/or digital goods,” and may be
private or “public”. However, this category of “public goods” is difficult to

2 P.Y. Thoumsin, Creative Commons Le meilleur des deux mondes?

http://creativecommons.org/licences/by-nc-nd/2.0/be
The CC licences can be also used for material goods (books for example).
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clarify. For economists, a public good is characterized by non-rivalry and
non-excludability. Water, for instance, is not a public good since
appropriation of this resource may give rise to rivalry. In this, we see the
first signs of possible confusion between economic and legal vocabulary: as
far as lawyers are concerned, public informational goods are those
subsidized by public funding, intended to be accessible to the public, while
the law deals with private goods under the concepts of property and private
heritage. The question of governance arises when the goods are in a gray
area between private property and public service.

2.1. RECONSIDERING TRADITIONAL NOTIONS

In the case of copyright, some aspects of ownership have been extended to
include intellectual property. Creative Commons and Science Commons
have reintroduced the concept of commons. We will now return to these
fundamental concepts to give a clearer appreciation of their development.

2.1.1. Property Rights
Ownership was defined in the Civil Code at the beginning of the nineteenth
century, on the basis of the Roman law de Justinien (plena in re potestas): *
Civil Code Art. 544
Ownership is the right to enjoy and dispose of things in the most
absolute manner, provided they are not used in a way prohibited by
statutes or regulations.
Some characteristics of property such as exclusivity are increasingly put
into question. From a political standpoint, Angell (2009)° stated that
property may be considered not as “something owned” but as a
government-sanctioned monopoly right which is legally enforced by courts.
However, over the last two centuries, this exclusivity has become
limited, particularly where land property and areas covered by the rise in
urban planning are concerned. There is now a distortion between fact and
law and a growing number consider that a new definition would be
desirable. It has been said that this change was the revenge of Greece on
Rome, of Philosophy on Law. The Roman concept that justified ownership
in relation to its source (family, dowry, inheritance) has been overtaken by
a teleological concept that justifies ownership through its aim, its service,
and its function. The first draft of the French Constitution in 1946 was thus

4
5

Institutes 2,4,4.

Ian Angell, “All (Intellectual) Property is Theft?” Presentation, Fifth Communia
Workshop, Accessing, Using, Reusing Public Sector Content and Data, 26-27 March 2009,
London School of Economics, Proceedings.
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written: “Ownership cannot be exercised unless it is of social utility”.

Some lawyers have attempted to bring together notions of general
interest and public domain, with a view to changing the current position.
The use of a plot of land is forbidden if this is contrary to the designation of
the land. Ownership will be removed if the use goes against collective
interest.

The term “property” has been used in the field of intellectual property.
Property is more than a metaphor: for Elkin-Koren (2006), “It constitutes
an effective legal mechanism that allows exclusion”. In this legal field, in
fact, the changes have been the exact opposite: this right is used
increasingly “in the most absolute manner”. The CC project was one of the
responses to this “insanely complex system” of copyright (Lessig, 2004).

2.1.2. Common Goods

Common goods are goods that have owners: thus they may not be
appropriated by third parties, whereas res nullius (goods that belongs to no-
one, such as wild game) and res derelictae (abandoned goods or waste)
have no specific ownership. Common Goods are resources that are not
divided into individual portions of property but rather are jointly held so
that anyone may use them without special permission: for example, public
streets, parks, waterways, and works in the public domain. According to the
Oxford English Dictionary “A commons is a legal regime in which multiple
owners are each endowed with the privilege to use equally a resource, and
no one has the right to exclude another”. This means that no-one needs
permission for access or use. Some rules may define particular rights a
priori. No-one is owner because no exclusive right can determine if a
resource can be let to the other.

A common is not only defined by its nature (water, beaches, or the
theory of relativity) but also by its function in the community (Lessig,
2001). A policy choice decides on the organization. For Lessig, several
factors may justify the creation of common goods. Firstly, common goods
imply certain values that would vanish if these goods were privatized.
Secondly, some resources may be more efficiently used if they are held in
common. Nuances have now been introduced into this notion.

When commons are referred to, there may be some confusion between
the notions of a community of rights and common management.

For example, management of a common good may be undertaken as a
result of a decision taken between a group of commoners and the owner.
However, this management may also be handed over to a public person. In
1792 during the French revolution, the laws stated that every Municipality
was the owner of several types of goods: commons goods (“bare and
indeterminate land”) in the stricter sense, and productive goods.

A common land (a common) can be a piece of land owned by one
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person but over which other people may exercise certain rights: this is
considered a semicommons, which would in reality come under CC (Loren,
2007). Older texts use the word “common” to denote any such right but
modern usage refers to particular rights of common and reserves the word
“common” for the land over which the rights are exercised. By extension,
the term “commons” has come to be applied to any resource to which a
community has rights or access.

In reality, common land does not mean there is no owner. Rather, it
signifies only that people other than the owner have rights: these are known
as commoners. The owner may retain certain rights and any common rights
abandoned by the commoners. The commoner may be interested in
particular plots of land, but most of the time the rights of common are
unconnected with ownership or tenure of land: these rights include pasture,
piscary, turbary, mast and pannage, and estovers (small trees and fallen
branches).

The term “commons” denotes a resource over which a group has access
and rights of use, under certain conditions. This is used even more widely
than the term “public domain.” The first aspect is the size of the group that
has access rights. Some would say it is a commons only if the whole
community has access. The second aspect represents the extent of the
restrictions on use. A commons may be restrictive. For example, some open
source software gives the user the freedom to modify the software on
condition that their own contributions will also be freely open to others.
There is some discussion on what exactly should be considered as
commons: all agree on water, but not on education, health, or the
environment (Kiss,1989). The issue of software, genes, and seeds are points
of contention between those who wish these to be commons and others who
want to extend patents. Developed societies tend to have a preference for
private property over public interest. For John Sulston, Nobel Prize Winner
for Medicine, the human genome was sequenced as an open project;
consequently this type of collaboration and increase in knowledge is
inalienably a common patrimony of humanity. The Global Earth Observing
System of Systems (GEOSS) is a major international initiative which
proposes that “all shared data, metadata and products will be made
available with minimum time delay and at a minimum cost” to develop
“coordinated, comprehensive and sustained earth observations and
information”.® Wikimedia Commons is free, unlike image and media banks
that come under GNU licensing, where it is possible to use and modify the
information. This lack of agreement on the size of the commons and the
rights of use requires the involvement of the notions of public interest

6 P. Uhlir, Global Change in Environmental Data Sharing: Implementation of the

GEOSS Data Sharing Principles, Communia Workshop Proceedings, Torino, July 2009.
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patrimony and human patrimony. This hypothesis will be explored in
Section Three.

2.1.3. Public Domain or Commons?
The term “public domain” is ambiguous since it may be related to Public
Law’ and copyright. In copyright, the public domain is not a commons: it is
a status into which works whose use is no longer compulsorily subject to
permission are put. These are public or private goods that are not open to
private appropriation. By its very nature, some “public” content is part of
the public domain (the unedited versions of Official Journals). Private
works may also “fall” into the public domain after the rights expire, or in
exceptions to copyright (quotation), or be put there voluntarily by the
author.®

For US copyright law, those who do not wish to have a legal monopoly
can omit the usual phrase on copyright for their work: it would then pass
into the public domain.” The default position would become freedom and
the dead weight would disappear. Also, given the changing role of
knowledge in society, the Australian government is redefining the concept
more broadly to mean open knowledge: information that may be readily
accessed, redistributed, and reused. According to J. Boyle (2008) “We have
to invent the public domain before we can save It”. CC0, the final licensing
option in CC, is a way of putting goods into the public domain by waiving
all copyrights and related contiguous rights such as moral rights (to some
extent waivable), and database rights that protect the extraction,
dissemination and reuse of data. In the same way, Science Commons
launched the Protocol for Implementing Open Access Data, a method for
ensuring that scientific databases may legally be integrated into each
another. The protocol is built on the public domain status for data in many
countries and provides legal certainty for data deposit and data reuse.

2.2. GOVERNANCE OF CULTURAL GOODS

The “Governance of Goods” describes the types of management that
regulate use of these goods. The management rules may be established by
law, and complemented by individual contract for copyright, or in a form
developed by the rights holders where common goods are concerned.

7 There is a theory of public domain in public law that concurs with management of

goods of a special nature, known as public domain or national domain by a public body. The
goods must be assigned to public use.

8 This status has been the subject of numerous discussions in the CC Community:
the European Communia project is based on this theme: www.communia-project.cu

’ With a period of time during which the author could claim copyright
retrospectively if the phrase were omitted by accident.
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Composite positions may be defined as a result of public policy or
democratic principles (open access, for example) related to patrimony or
the public domain.

The conditions for production of and the needs of the public with regard
to informational or cultural goods have radically changed, to such an extent
that property rights and particularly copyright, and also the size of the
commons along with public domain status have had to adapt to a movement
towards copyleft. These changes have been necessary firstly because
production of these goods, whether public or private, is increasingly the
result of collective effort, and a new culture of collaborative work has
emerged. This culture is linked to the new technological possibilities
offered by Web 2.0, with its orientation toward user interactions via
participatory portals. Users are active players and, consequently, authors.
They feed content into databases, websites, blogs and wikis. Secondly,
cultural goods are now more likely to be produced and disseminated by
public bodies. Lastly, there is a public desire to use digital works for
themselves, in order to modify and diversify the usages although
digitalization of some holdings appears to have changed the conditions for
access.'’ In this context, the mode of governance becomes capital, as
suggested by Garrett Hardin (1968) in the (ideological) fable relating the
Tragedy of the Commons: a community of sheep farmers who share a
commons of pastureland may choose a dangerous type of management that
leads to overexploitation of the resource and environmental deterioration.
Garrett concludes that in order to overcome this paradox of the commons it
will be necessary to reinstate appropriation by the state, or, even better, by
the private sector, in the same way that in 1960 Ronald Coase advocated
privatizing the environment so that it could be managed more effectively.
Some believe that certain mechanisms restricting access to resources
managed by the state must be extended. In fact, this is now the case for
databases, as will be seen later. Nevertheless, there are other solutions. The
two aspects of common property and free access must not be confused.

Private knowledge is governed by intellectual property law, with the
complex restrictions of exclusivity denounced by believers in the opposite
tragedy, anticommons. Public knowledge may be the result of a public
service mission or material produced by public servants. Some public
knowledge may be ordered by copyright law (abstracts of judicial cases) or
in the “public domain” (Official Journals). The status of public knowledge
is varied, as demonstrated under “legal information” in public sites

10 An investigation into public library websites in France showed that one third of

the sites carry NO legal indications and that a large number of indications were biased or
totally illegal.
http://www.slideshare.net/calimaq/bibliothques-numriques-et-mentions-lgales-un-
aperu-des-pratiques-en-france
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constructed for museums and libraries. Public bodies often produce works
and manage them as enclosures: these are made available to closed groups
of users. For several years now these goods have become more accessible
because of the Internet. However, opening public informational goods
remains subject to exceptions. In addition, under European law, databases
benefit from protection sui generis that prevents direct access to the
content. Legal databases are an example of the tensions currently allied to
the functions of information in a democratic society funded through
circulation of content.'' In the sphere of politics and public policy,
environmentalism presents a remarkable diversity of organizational forms
and missions. We are at the beginnings of the replication of that
institutional diversity in the world of intangible property.

3. Managing Digital Commons: The Creative Commons Project

Intellectual property rights are based on the regime of exclusive property
and limited access to the resource, whether the property be individual,
collective or common. Creative Commons has changed the given by
immediately questioning how to best manage rights holders’ freedoms in a
digital commons, and how these management “rules” could be part of a
minimal agreement between authors and the public.

In the Tragedy of the Commons, the commoners were invited into the
area but no-one had defined the limits of the resource. For Garrett Hardin,
only the right of the state (which regulates individual property and
internalizes management on the part of each owner) is effective because
common goods will inevitably be subject to anarchy of use until the
moment they disappear. Two institutional modes of managing these
knowledge pools have therefore been detailed: the market and the state. In
the Internet world, the question has shifted from exclusion to access. Many
resources now have different modes of access. The fact that digital goods
are not rivalrous broadens the variety of agreements and types of
cooperation, even though the cooperation is weak. These commons,
considered by economists to be positive externalities, are facilitated by
social media and Web 2.0 applications.

1 For instance: The State of California publishes its laws on the Internet. Its copyright

claims mean that people have to pay to download or print state laws and regulations. A user
decided to digitally scan the 33,000 pages and put them online for free on the website The
State claimed that this user needed its permission to put state laws online. This user wanted
to provide open access to common public resources. If documents are in standardized
formats companies can improve services (annotation of codes, wikis). The point is that
government information is monopolized by the State and above all by exclusive vendors.
This content is therefore not a commons. Lessig (2001) responds: “The essence in other
words is that no one exercises the core of a property right with respect to these resources —
the exclusive right to choose whether the resource is made available to others”.
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Mediated communities are asking the State to develop all possible
means to enable better circulation of information, for example to develop
high speed broadband against outside company monopolies and to ensure
arbitrage between differing collective preoccupations. However these
communities believe there is another tragedy, that of private goods:
enclosure models are closed in the short term. Although neither altruistic
nor completely individualistic, communities of creators, such as Creative
Commons, share a common vision and aim for equality of rights to the
resource, with no limits to access, when the licensor waives his conditional
rights.

3.1. THE OBJECTIVES OF CREATIVE COMMONS

The aims of CC are thus to facilitate simple, legal sharing and reuse of
creative, educational, and scientific content. To this end, it provides free
legal and technical tools in order to: “promote collaboration between
content creators and users around the globe. Creative Commons supports a
world in which people actively engage in — and don't just passively
consume — cultural, educational, and scientific material around them and
build a pool of creative, educational, and scientific content that can be
freely and legally accessed, used, and remixed”."”

CC falls into the category of open information models. Any use that is
not to the detriment of the common may be made. However not all the
conditions are totally to the advantage of a community: non share-alike,
non-derivative, non-commercial (Eechoud, Wal, 2008).

The notion of anticommons characterizes a resource that is not used for
maximum benefit. Whereas a common good is a good that all can draw on,
an anticommon is subject to vetoes on its use. The Nobel Prize winning
economist J. Buchanan has shown that as too many people have the right of
veto over patents, the resource has become underused. Thus private
property rights combined with rights pertaining to databases result in some
resources lying dormant. It is therefore necessary for the right attached to a
good or a work to be returned to its original source. The costs for use are
too high. This exploitative monopoly has become a hindrance to the free
circulation of information, works, and services.

3.2. COMMON GOODS IN CREATIVE COMMONS

James Boyle’s book puts forward the view that we are in the middle of a
second enclosure movement. Things that were formerly considered to be

http://creativecommons.org/
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common property, or ‘“uncommodifiable,” or completely outside the
market, are now being covered by new, or newly extended, property rights.

Take the human genome, for example: supporters of enclosure have
argued that the state was right to step in and extend the reach of property
rights. However, opponents of enclosure have claimed that the human
genome belongs to all, that it is literally the common heritage of
humankind, and that it should not and perhaps in some sense cannot be
owned. Here it is impossible to exclude economic factors from legal values.
The point of property is that it may be destroyed, and also confiscated.
When scientific progress is concerned, this method of managing the
resource may be particularly unfavorable to the common good of health."
We have noted that “A common is a piece of land owned by one person but
over which other people can exercise certain rights”. A work created by the
mind, like a piece of land, has an owner (the author) but other persons may
also exercise some rights.

Moreover as the term “commons” has come to be applied to any
resource to which a community has rights or access, it is agreed that all in
the CC and more can access the piece of common. What exactly is shared
in the CC project? At first sight it may be said that this is all works in the
virtual pool. However, my hypothesis is that the Commons shared in CC is
not simply limited to private ordering but that it applies to all the facilities
and services put in common in this project.

3.2.1. The Size of the Commons

The knowledge pool is made up of all works that authors have placed under
CC license. These multimedia works (books, reports, articles, images,
photographs, music, films etc.) are produced by independent authors or
producers; however, they may also be produced by public bodies. It must
be borne in mind that all the works in question must be protected by
copyright because the author chooses the type of license.

The commons includes rights over these productions because they are
copyrighted, unless they are CCO licensed or fall into the public domain.'*
What is put in common is open, free access to works: a non-exclusive
general authorization to produce, distribute and communicate the work to
the public, at no charge. This applies also to collective works and P2P
networks. Other optional conditions apply to certain rights that the creator
has relinquished: the possibility of altering the work, of using it

13 Health is considered to be part of common goods or global public goods by the

United Nations Development Program (in English) (UNDP).

14 CCO is similar to the current allocation to the public domain; but in the case of
CCO the rights waiver will also have more force because there is a platform for reputable
systems to develop the copyright status of content on the basis of who has done the
certifying.
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commercially or non-commercially, and of circulating it under the same
conditions.

A movement towards a community-oriented philosophy that views
exclusion from content as undesirable has now been set in motion.
Licensed content is accessible via search engines such as Yahoo and
Google, and is thus completely open. The number of works online has now
reached around 200 million, but as there is no central count of works,
authors or users the number of commoners is unknown.

The larger the body of work online the greater will be the choice and the
use of the commons. Bell & Parchomovsky (2009) explain this choice in
terms of cost: “The CC movement was born out of a sense that in the
information age the cost of excluding others from most informational works
is too high”. This means that the free commons (where there is no question
of entry or exclusion) diminish “costs of transaction and governance”, and
are thus particularly efficient. There is therefore no need to register in order
to use the services of the commons: there are no controls and no sanctions
regarding the use to which they are put.

3.2.2. Digital License Platform

CC offers open, free access to the platform providing the licenses.”” A
license is a contractual document that specifies what can and cannot be
done with a work. It grants permission, and states restrictions: access, reuse
and redistribution, with few or no restrictions. It is possible for example to
print, to share, to publish, to make alterations and additions to it, to
incorporate it in another piece of writing, and to use it as the basis for a
work in another medium.

Six options, combinations the different criteria, are available to authors.
Once the author has chosen the license for a particular work, the platform
produces three personalized documents: one in html format, one that is
simplified, and, thirdly, a legal document. Currently there are more than
fifty-two sets of national licenses that have ported the generic license in
national legal systems.

3.2.3. The Creative Commons Tag
Creative Commons is more than simply a resource or a service: it is also an
identity. CC upholds a certain number of objectives and values. Some
conditions are optional (individual values) while others are common
(collective values). Authors who deposit their work in CC commit to
making it available at a minimal level of access, at the least.

The Australian Culer report contains a strong recommendation
endorsing the use of CC licenses for public information. CC licenses can

Under French jurisdiction: www.fr.creativecommons.org
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become the means for implementing Open Access policies. In particular,
these increase the delivery of government services on line. This approach
fosters participatory democracy with a two-way commitment between the
state and the citizen.

3.3. THE GOVERNANCE OF CREATIVE COMMONS

An understanding of the way in which the Commons are governed is
necessary. However, the choice of management method is not linked solely
the concept of the “cost of governance”. Overall governance of the project
is under neither the control of the authors who provide their works a priori
nor of those who will use them.

The resource management system has not eliminated authors’ rights and
none can currently predict whether it will move towards more, or less, open
access. Demsetz’ hypothetical model that postulates the development of a
rights regime moving from Commons to exclusive rights is no more
provable than the opposing model, wherein there is an ineluctable
movement towards open access.

The CC empirical governance model has not been aimed at good
governance or optimal management of the resource (by giving more rights
to commoners or initiating more organized governance); but it has been led
by the increase in goods, the development of collaborative work, and
freedom of choice between those who wish to relinquish their rights and
others who want to manage their patrimony. When this is compared to the
Open Source Movement, there access is open in the same way as for CC,
but the license is a mechanism that manages the future of the resource: use
and adaptation are reserved to those who accept the terms of the Open
Source License. In CC, externalization costs have been borne by CC but
authors continue to manage their own goods individually, with no
collective commitment to the future. In the following part, we describe the
current method adopted to manage CC globally.

3.3.1. The Collaborative Mode of Developing the Licenses

As the rules on Intellectual Property Rights come under national
jurisdictions, - in spite of the existence of international law - an
international organization has been set up to adapt CC licenses to every
legal system. Creative Commons International was established to develop
and coordinate worldwide national chapters. Questions common to several
chapters may sometimes be discussed (moral rights). Vertical relationships
are associated to questions that for the most part relate to legal and
technical expertise. The different steps in the porting show some tension in
the efforts to keep close to the (US) originals, in order to maintain the
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greatest degree of similarity possible between the licenses. This expertise
belongs to the Commons.

3.3.2. Management by National Chapters

The national Project Lead team is a volunteer. This would constitute an
expert in copyright law, often a law professor, a junior researcher or an
artist generally associated with the institutions or a law practice. In most
cases, university law faculties have volunteered.

Governance is based on subsidiarity, and coordination.

These relationships are coordinated by a CC International (Berlin)
authority, separate from headquarters (San Francisco). The chapters have
tried to form regional groupings: these attempts have led to several
initiatives in the Asia Pacific region and in Europe. The 2009 CC Asia
Pacific Regional Conference, recognizing its “cultural and language
diversity” proposed to adopt an action strategy in an Action Plan Statement.
Their aim is to play a proactive role in expanding and building the CC
Communities in Asia and the Pacific areas with the objective of
administering a Common web portal to establish a “regional identity”.

Discussions regarding the region of Europe are now in progress. These
are expected to lead to similar regional organization. However, for the
moment no decision has been made on the creation of these regional levels
positioned between the national and global bodies.

3.3.3. No Central Committee and No Centralized Governance of Owners
To Richard Epstein an experiment such as open source (close to the CC
project) must inevitably end in failure because it cannot scale up to meet its
own success. Then Epstein asks for a “central committee” from which
insiders will be unable to cash out — a mixture of communist and capitalist
metaphors. “All governance systems - including democracies and corporate
boards - have problems. But so far as we can tell, those who are influential
in the free software and open source governance communities feel that they
are doing very well indeed.”

In the 1980s and 1990s a large body of literature taught us that property-
like governance mechanisms could and often do emerge in the absence of
formal property rights. Robert Ellickson and Elinor Ostrom described
governance regimes to allocate resources and coordinate activities when
property rights were nonexistent or ineffective. In this process, order,
allocation, and coordination were not always synonymous with formal
property rights. For CC, formal rights are managed by the legal systems
and the licenses are self-managed. In the same vein, some interesting real-
world situations — where in effect public resources emerge against a
backdrop of private entitlements — have been described. “The upshot is the
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same: private re-engineering of the entitlement structure, in the interest of
people getting things done” (Merges, 2004).

3.3.4. The Relationship between Commoners

CC commoners, whether authors or users, have a variety of relationships,
as already described in the sociology of social networks. In effect a social
network is shown as a chart of relationships and interactions between
individuals, and may be based on geography, work organization, or simply
on informal connections (Barnes, 1972). With CC, the network does not
exist prior to its creation. The very fact that the commons pool is not
centralized (through a database) and that there is no relationship between
authors and users — or a system of representation — makes it a network of
informal relationships where the network is mainly used to create a global
identity or to determine the “social capital” of individual participants.

In reality the project is based on the digital universe wherein the idea of
territory is relatively weak. The system does exist at territorial level but
only in relation to the transposition into a particular legal system. The
organization of production and circulation is reduced to a minimum due to
the externality of the platform and the transparence of procedures and
documents. The social spread of informal relationships is described «
posteriori. However the Legal Leads community has created a Thematic
Network on the Public Domain at European regional level in response to a
European invitation to tender (COMMUNIA).'®

3.4. GOVERNANCE, THE LAW AND REGULATION IN CC

The terms “Governance” and “Regulation” are often used together and
sometimes interchangeably. However, there is a clear distinction:
regulation pertains to the development of new forms of interaction between
law and society, while governance aims to find new equilibriums between
law and society (Bourcier, 2002) where a parallel form of State regulation
is sought. We will argue that the CC project relates in part to both
approaches. What is Creative Commons vis-a-vis the State? Is it self-
governance? What is the underlying institutional question? For the
majority of the problems relevant to Commons, the issues are typically of
governance and institution.

First, Creative Commons is a complementary form of State regulation.
However, public interest is replaced by the “civil society of Internet users”
at the core of the freedom related to creation. This might be considered a
new method of coordination between agents. Agents are iCommoners as
well as users. This method of governance is a manner of responding to the

WWW.communia-project.cu
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creator’s offer and the needs of new creators and users.

Second, CC licenses constitute a learning process enabled by the
exchange of works, information, and experiences. CC creates a new form
of social governance by means of “soft self-regulation” providing a
dynamic that is worth looking at from both a national and international
point of view. This approach can be seen as a reaction to legal complexity.
However, the CC instruments also define a new equilibrium between law
(statute) and contract. The CC contract is proposed under conditions chosen
by the contracting parties.

Here, the issue at stake is to find a balance between freedom and rules.
Authors must be paid but at the same time they cannot have complete
control over their works: in legal parlance, the rules are more those of
liability than of property. In fact all the questions concern rivalry or non-
rivalry; and in a world of non-rivalry and innovation, it is necessary to
allow for openness, but also to make rules for the common pool. Common
practice may be more effective than the State or the market. Management
of property rights in a customary system or a social network is able to self-
organize (Rose, 1986).

Finally the CC approach introduces a new logic moving from
“management by regulation” to ‘“management by coordination”. It
represents an incremental approach where breakthroughs are measured in
real practice more than through normative texts (Bourcier, 2007).

In this context, large-scale centralized coordination is impossible: the
process of creation must be modular, with units of differing sizes and
complexities, each requiring slightly differing expertise, all of which can be
added together to make a complete whole. However, the total enterprise
will be much, much, greater than the sum of its parts. Governance
processes may be assembled through local systems in a global network, by
people with widely varying motivations and skills.

4. Patrimonial Governance for Digital Goods: Reinventing the Notion

The CC project has thus created a common resource that can be shared, and
to which all have access. In addition, CC has allowed those who wish to
share, following certain conditions, to choose and to circulate their options;
CC has also created open collaborative works in progress, an open
collaborative Commons that will become a future Commons. Membership
is not necessary, but there is a kind of moral “contract” based on an
economy of exchange, of give and take. A CC community is developing in
every country and participating in the dissemination of the project. The
Commons is not one of ownership, but it creates a pool that may be
accessed. The Commons draws up the conditions for use. As a result, these
Commons, far from falling into decline, are likely to increase their spread.
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The question I will ask in this final section on CC is whether a new form of
institution is coming into being, one with a will for preservation and a
potential to create new goods that have the express characteristic of being
accessible. The traditional notion of patrimony is becoming
multidimensional. Successively, patrimony has been familial, genetic,
cultural, national, in land now close to World Heritage status, and in
Humanity. We will explore whether it is possible to go beyond the simple
notion of common property, and to extend the concept to common heritage.
Cultural heritage is not limited to the material, such as monuments and
objects preserved over time: the notion also encompasses living
expressions and traditions that countless groups and communities
worldwide have inherited from their ancestors and now transmit to their
descendants, in most cases orally. In the field of Creative Commons, there
are also many works, especially of music, that we cannot protect other than
by making them live.

4.1. THE NOTION OF PATRIMONY

The notion of patrimony is evolving from the strict civilist notion
(patrimonial rights) to that of Human rights: “Patrimony is the set of goods
of a person, considered as forming an universality of rights”." CC
requires attributes from each of these concepts of patrimony.

For positivist lawyers, patrimony is an individualistic notion and can
refer only to monetary values. Where copyright is concerned, patrimonial
rights differ from moral rights. Patrimonial rights give the author “the
possibility of living off his work”. They confer the exclusive right to
authorize third parties to use his creations, through agreement on transfers
or licenses with these third parties. Here, the notion of exclusivity proper to
the notion of property reappears. The author decides on the conditions for
use and may instigate proceedings against imitation in the case of any non-
authorized exploitation of his work. This concept could explain the origin
of copyright laws. Moral rights, without monetary value, are outside of the
concept of patrimoniality.

The notion of patrimony is currently changing dramatically (World
Common Heritage) due to conflicts in patrimonial management. Formerly,
patrimony was defined by its source and origin more than by its future,
affectation, and use. However, the notion has evolved: it is now not enough
to preserve heritage, it is necessary to exploit it, to display it in cultural
inventories. The notion of common heritage may be a pathway between
private and public heritage. Given the origin of the private conception of
patrimony, public bodies are not comfortable with the notion of public

17
IX, 6th Ed.

Cf. a traditional book in French doctrine: Aubry & Rau, Droit civil frangais, t.
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patrimony. This notion of patrimony could re-qualify a resource. It allows
for re-appropriating some goods and some rights. Indeed, patrimony is also
the expression of the capacity for use (Declaration of Human Rights 1789,
Art. 1). It is inherent in personality. To be entitled to a patrimony means to
hold a power to be included in a circulation of goods and to be registered in
a relationship of exchange. For Ollagnon, patrimonialization is a way of
constituting a community between participants — not to solve conflict or
earn money but to affirm identity. Patrimonialization can become an
operational tool, with the aim of administering/governing (economic value)
or managing (patrimonial value). Patrimony can be seen as an alternative to
property rights: it is a way of finding other institutional solutions. In the
long term, patrimonialization can take on a social identity.

4.2. THE OBJECTIVES AND VALUES OF CC AS PATRIMONY

CC responds to the main points we have described above.

Micoud'® demonstrates that the role of patrimonalization (in
environment) was firstly to conserve and to protect. Now the issue of
governance is a major consideration where resources are concerned:
“Patrimoniality is a way of building a community”. The use of this notion
can prevent exclusive appropriation, particularly in the case of scarce
resources such as fish.

In the digital world, reuse is at the heart of common interest. The main
advantage is to be able to access, sort, and consult intermediate pools.
However, reuse is a new type of production. In fact, the issue is also not to
create a new work for an individual but to build collaborative space. The
new paradigm is to bridge the gap between production and creation. The
term “patrimonial economy more than commercial or patrimonial
capitalism is debated”.

Governance of this patrimony has led to the development of new
property rights: the right to access, the right to regulate, the right to dispose,
the right to be transparent (right to expression, and related preferences)."
The right to property becomes more varied. This is based on an implicit
patrimonial convention whose principal aims are laid out below.

8 Patrimony in Environmental field has been broadly analyzed in : A. Micoud,

“Redire ce qui nous relie?”, C. Barriére, D. Barthelemy, M. Nieddu, F.D. Vivien (eds),
Réinventer le patrimoine, De la culture a [’économie, une nouvelle pensée du patrimoine ?

Paris, L’Harmattan, p. 81 and ff.

19 . . .
Recommendation at the National Meeting of Internet Players, Autrans, France,

January 2009 (300 participants): For free access to public data: to change the legislation and
practice in favour of access and reuse in order to develop a knowledge-based society — to
indicate the conditions for use clearly in all public data financed by public budgets; these
rights could be guaranteed by licences such as CC and Art Libre.
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4.2.1. To Create a Safe Global Commons

The project was not set up to help individuals and to assemble an
aggregation of individual works. On the contrary, it was created to share
something different, something new. It was more than simply a series of
isolated actions. The ensuing result was the creation of a global “commons”
of material that was open to all, provided the terms of the licenses were
adhered to. Any contract must be in accordance with the rules selected by
individuals, and must conform.

This patrimony is based not only on access to a work for private use but
also on co-production. In this context CC is similar in some ways to the
world of Free Software: it has followed on from the opportunity offered by
file sharing applications. In fact, all the bywords used in free software
development have their counterparts in the theory of democracy and open
society. With open source the production process was transparent, and the
result of that process was a “product” which out-competed other products
in the marketplace. In his noteworthy book on “distributed creativity” and
the sharing economy, Yochai Benkler (2006) sets the idea of “peer
production” alongside other mechanisms for market and political
governance and puts forward powerful normative arguments regarding that
future. Eric Von Hippel (2005) shows that innovation happens in more
places than we have traditionally imagined, particularly in end-user
communities. This reinforces the theme that “peer production” and
“distributed creativity” is not something new, merely something that is
given considerably more salience and reach by the Web. In addition,
Jonathan Zittrain (2008) argues that “the main force of Creative Commons
as a movement has not been in the Courts but in cultural mindshare”.

Other examples of commons-based, non-proprietary production exist all
around us. The present teaches us about the potential of a new “hybrid
economy” (Lessig), one where commercial entities leverage value from
sharing economies. That future will thus benefit both commerce and
community.

4.2.2. To Preserve All Cultural Patrimony Through Open Acess

Offering open access to a complete knowledge pool, or placing it under CC
license, may prevent “pirating” of works in the public domain for which
individuals with few scruples request patents or copyright at the time of
their digitalization. In India, this was the case for traditional yoga postures
found in ancient texts. The Indian government has begun scanning the
documents in order to store and preserve them in an encyclopedia, The
First traditional knowledge digital library, which will be open to free
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access.”” A second example concerns digital archives that disappear

because they have been purchased.

Even the term “reuse” may be subject to different conditions, depending
on individual, commercial or non-profit reuse. Where private authors are
concerned, solely the author should be able to decide what is authorized.
However, reuse also enables the content to be extended, so that works
which are Creative Commons (Wikipedia, for example) become new
universal pools that are added to voluntarily by users. Thus, Global
Commons, part of the United States Library of Congress, and therefore
repository of a body of work produced through public funding, is
constituted of a group of individuals and institutions who wish to make
their “treasures” available to the widest possible public. Similarly, Flickr
contains photographs from all over the world and users are invited to
expand on descriptions by adding tags. We are now in a period where
services are exchanged and information is extended, where facts produced
by a private author or by an authority can coexist in the same common
work...

In this way we now see the question of licenses in a different light: they
are not limited to accessibility, but now also concern making material
available, reusing it, adding to it and even patrimonial preservation of
digital content within the public domain. Producers of content are not
determined by the public or private nature of works. Creators now have
tools they can trust that, while respecting ownership of their rights, offer a
public the potential of using and reusing their content a priori and without
intermediary.

4.3. COLLECTIVE PATRIMONY: FUNDAMENTAL RIGHTS AND
PUBLIC DEBATE

The justification for property rights to be included in patrimonial
governance may also be supported by the change from a system where
rights are reserved in the name of ownership of goods towards a system
where these goods are preserved “in the name of a common patrimony and
of universal access to knowledge and culture” (Bourcier, Dulong de
Rosnay, 2004). For V. Hugo, the work as thought belongs to humankind.”
Moreover, public space and public debate need to be developed, as

20 Where asanas are concerned, the UK daily www.telegraph.co.uk recently

reported that there have been more than 130 yoga-related patents, 150 copyrights and 2,300
trademarks in the United States alone. And in the USA alone, the yoga business brings in
$5.7 billion a year, according to Yoga Journal, including money spent on yoga classes and
products http://www.communia-project.eu/node/217 (July 10 2009).

V. Hugo, Discours d’ouverture du congres littéraire international de 1878,
available on http://www.freecape.eu.org/biblio/article.php3?id article =93
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promoted by Habermas. Overpropriatarization and the enclosure of works
could put an end to the circulation of ideas (Dussolier, 2005).

4.3.1. The Relationship between Commons and Publicly-funded Goods
Exclusive rights, the prerogative of private property, have also invaded the
non-commercial public sector, that pertaining to the general interest and
public service.

In fact, there are different approaches: one based on the notion of public
service or general interest that dominates management of the state public
domain, and one based on ownership of public assets. Thus the copyright of
public persons has continually been reaffirmed by the French Council of
State.” These two approaches are conflictual which would show that over-
patrimonialization has penetrated all sectors of society. In France in fact a
study” has been set up to attempt to understand why informational goods
subsidized by public persons are not explicitly open to access. States’ lack
of capacity to deal with environmental issues has now led lawyers to
develop the concept of the “common heritage of mankind”. The traditional
status of res communis as applied to certain resources is not suitable (free
access and free exploitation). However, the central question remains how
can “mankind” manage this heritage? The Rio Convention on Biological
Diversity (1992) omitted this concept, but recognized the creation of new
copyrights that assist indigenous local communities. The subjective
individualistic nature of patrimony is a significant impediment to the
conceptualization of a new framework for cultural patrimony. The right
recognized as pertaining to a community is not an individual right but an
agreement for the exercise of a specific activity, legally attributed to the
holder of the right: it is no longer a property right. In private law patrimony
and property are closely bound. All goods in the patrimony are submitted to
property rights. On the other hand Creative Commons creates a new link
between individual works, commons deposits and collective governance.
We are now in a culture of availability rather than authorization and a

“mutual sharing of knowledge as the collective property of mankind”.**

4.3.2. Reinventing Heritage

The categories of public, community and private must thus be examined
and brought to the fore through the notion of patrimony. The traditional
approach to good property governance was through familiar institutions:

2 Public data can thus be “Works of the Mind” which do not belong to the civil

servant authors, but to the public person itself: CE, Ass. 10 juillet 1996, Sté Direct Mail
Production, AJDA, 20 février 1997, p. 189, Note H. Maisl.

» http://www.bicoop.net/index.php/BICOOP, des Biens_public_biens communs
2 R Stallman, The Copyleft and its Context, Proceedings of the Copyright.
Copywrong, Nantes, 2003, ed. MemO, 2003.
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the government, the market, communal management, or through property
rights. Some recommend that the state control the majority of natural
resources in order to prevent their destruction; others advocate that
privatizing these resources will resolve the problem. Nevertheless these
solutions are not uniformly successful in enabling individuals to sustain
long-term productive use of natural resources. “Communities of individuals
have relied on institutions resembling neither the state nor the market to
govern some resource systems with reasonable degrees of success over
long period of times” (Ostrom, 1990). At present we do not have the
relevant intellectual tools and models to integrate the governance and
management of these issues. The notion of Market and State cannot
contribute to this reinvention of models. Many communities (commons),
groups, and entities need to be reconstituted around the notion of patrimony
and of governing how they coordinate and cohabit. The concept of
patrimony shows that in addition to the notion of general values there is a
way of more effectively managing the resource and conforming to
collective interest. We recognize a new trend in public policies: the state is
founded on the notion of general interest and social contact. Today, new
communities are able to help the State to find a new legitimacy through
regulating the way that common goods and public goods can be managed
by new players who are not private but patrimonial, particularly where
cultural heritage is concerned.”

4.3.3. From the Environment to Cultural Goods

Over the last forty years, the notion of patrimony, which first appeared in
the context of the environment, has been a genuine, new institutional
innovation. For economists it seemed a means of escaping market logic, of
upsetting market rationality. It became fair to change the terms of the
debate: the right of ownership confers the right to use but also the “right to
destroy”. It is in this area that debate on the environment can add to the
general debate. In the digital world, this right to destroy is equivalent to
enclosing cultural resources. However, the notion of patrimony highlights
the necessity of preserving, adding to and transmission. It brings collective
management solutions to the fore, since common goods require a
communal approach to patrimony (Ollagnon, 1979). Thus in this situation
there is collective appropriation with a multitude of rights holders and uses.
This is known as “transappropriation” or “transpropriation” (Ost, 1995). In
real terms this means that anyone may exercise a right of ownership but
that maintaining the good quality of the resource depends on all players and

» Public law historians have raised a new topic of discussion: that in Europe the

role of Public Administration has been linked to a rationale of management since the
beginning of the nineteenth century. “To govern is to apply law to manage common
interests.”
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managers involved. A changing perspective of patrimony consists of seeing
this common good within a “system of circulation and exchange not only
between successive owners but also between the sphere of being and
having”. Patrimony is something that can be exchanged: it remains
synonymous with belonging and continuity, coinciding with different
degrees of fluidity and transitivity. However, a management structure (non-
private, non-state) must be created above and beyond these rights.
Patrimonial mediation falls into this category. It is necessary to first
identify then draw up patrimonial objectives. Next management procedures
must be set out and conditions for access and control specified. The final
stage is ritualization, that is, a phase of public legitimization. The notion of
property is reductive: the notion of patrimony opens new perspectives for
assigning wealth, and for its visibility and sustainability in the digital
world.

5. Conclusions

The CC project oversees a facility for sharing, where works are open to free
access because rights holders waive their exclusive rights. This is a
common facility, but the works concerned are not considered common
property: they may be used according to certain conditions. Owners do not
waive their rights except in the CCO license (no rights reserved). Other
concepts such as patrimonialization must be looked into. However, in a
situation where the right of (intellectual) property is still central, what are
the fundamentals and identity of this type of patrimony? Certain points
must be clarified to enable an understanding of how this form of organizing
may establish new balances and renew social effectiveness. Where
circulation, sharing and collaborative work in the digital world are
concerned, the divisions between private and public goods appear
somewhat difficult to operate in reality. Following our account of certain
concepts used by Creative Commons, we have demonstrated that the
concept of patrimony may be the driver, as seen in other domains such as
the environment. Within this concept of patrimony works that carry the
identity of their holder, a global identity, and above all, public rights, are
selected and put in place. This imposes a type of governance known as
patrimonial governance of the digital commons, which bases copyright on
the freedom to receive and to communicate ideas, that is, on fundamental
rights.
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From Free Culture to Open Data: Technical Requirements
for Access and Authorship

Melanie Dulong de Rosnay”
"Politecnico di Torino

Abstract. Creative Commons tools makes it easier for users, who are also authors,
to share, locate and distribute reusable content, fostering remix and digital
creativity, open science and freedom of expression. But reuse could be made even
easier by the licensing framework, which does not yet handle the diversity of legal
and usage situations pertaining to technical accessibility and reuse modalities of
works and data.

This paper will first discuss what additional legal regulation may be required to
allow full accessibility, which includes not only a legal authorization to perform
certain rights, but also the technical possibility to effectively access and reuse
material. Then, based on the example of attribution and authorship requirements
for reproduction and performances of works and derivative works, it will be
examined what technical infrastructure may better support the enforceability of
these licensing terms, namely a framework automating certain actions and
pedagogy tools.

From legal accessibility to technical accessibility and technical support of open
content licenses, this article illustrates the intricate relationship between law and
technology in the realm of copyright and focuses on access and authorship, two
fundamental elements of (free) culture and (open) science.

Keywords: Creative Commons licenses, open access, open data, free culture,
technical accessibility, attribution, authorship, credit, derivative works.

1. Introduction

Creative Commons (CC) offers a set of copyright licenses for authors who
want to grant flexible rights to the public. The licenses are generated
though a web interface which delivers a piece of HTML code to the user.
The licenses have various formats which are linked to one another. The
HTML code describes a license button, which is a logo with an embedded
link to the human-readable Commons Deed summarizing the provisions
developed in a Legal Code, the actual text of the license. The machine-
readable layer of the licenses makes it possible for search engines to locate
content marked with CC metadata. All licenses have in common the
requirement that the licensee attribute the work and retrain a link to the CC
license for any use or redistribution. Various options allow the author to
retain or grant commercial rights and the rights to make derivatives. The
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licenses combine several elements around core clauses expressing the
rights granted and restrictions which may apply, as well as general
conditions.

In a first part, I will discuss which legal and technical conditions make
it possible to reuse works licensed under a CC license and what could be
added to make reuse more effective. In a second part, I will explain that
reuse requires correct attribution and how this task could be better
supported.

2. The conditions of technical accessibility

Open content licenses intend to facilitate sharing and reuse. All CC licenses
authorize the public to reproduce and publicly perform their work,
including in a collection (a selection or an arrangement of several
unmodified works, such as an encyclopedia or an anthology). The rights
granted “may be exercised in all media and formats (and) include the right
to make such modifications as are technically necessary to exercise the
rights in other media and formats™".

Some CC licenses allow adaptations, which “means a work based upon
the Work, or upon the Work and other pre-existing works, such as a
translation, adaptation, derivative work, arrangement of music or other
alterations of a literary or artistic work, or phonogram or performance and
includes cinematographic adaptations or any other form in which the Work
may be recast, transformed, or adapted including in any form recognizably
derived from the original”, including the synchronization of music on
moving images.

Therefore, it is expected that the original work can technically be
modified, not only to make adaptations, but also (and anyway in all the
licenses) to transfer it to other medias or formats, or to reformat it to
include it in a broader collection. This permission requires delivery in a
format that effectively enables reuse. After defining the notion of open
access and proposing to include technical accessibility, the concept will be
applied to scientific publications, scientific databases and cultural works.

! All definitions and excerpts of the CC licenses come from the legal code of the version 3.0
of the licenses, for instance http://creativecommons.org/licenses/by/3.0/ for the CC
Attribution license.
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2.1. DEFINING OPEN ACCESS

Culture and science are being built incrementally. Artists take inspiration
by others’ works, and scholars also reuse previous articles and data. All aim
to broadly disseminate new culture and the knowledge they create into
society. The Free Culture movement “promotes the freedom to distribute
and modify creative works using the Internet as well as other media™. “A
free culture is one where all members are free to participate in its
transmission and evolution, without artificial limits on who can participate
or in what way.”” The Open Access (OA) movement secks to take
advantage of the opportunities offered by digital publishing and distributing
to share scientific results more quickly. Both movements aim to facilitate
education, culture and access to knowledge, and CC licenses are one of the
tools towards these objectives. What steps can further free culture, open
education, open science and scholarship? Should licenses simply ensure
access without a fee while granting some legal rights, or should the licenses
do more to improve that access, such as including technical capabilities for
finding, extracting, modifying, editing, remixing, annotating, compiling
and otherwise tweaking the content in order to make better use of it? In
order to define OA, this subsection draws examples from the situation of
OA in respect to scientific publications, which has a longer history than
Open Science or Open Data and Free Culture, which will be discussed in
the next subsections.

Based on the Budapest Open Access Initiative definition for Open Access,
“free availability (...) without financial, legal, or technical barriers™, three
categories are fundamental for OA material. They constitute a typology to
define the different forms of OA: economic OA, legal OA and technical
OA’. Usually, the emphasis is put only on the two first categories and I
propose to give a specific attention to the technical barriers to OA which
are often hidden or neglected.

2.1.1. Economic OA
Research available only for a fee cannot be read by researchers from
financially disadvantaged institutions and countries where libraries cannot

* http://en.wikipedia.org/wiki/Free_culture_movement

3 http:/freeculture.org/

* http://www.sorors.org/openaccess/read.shtml

> The three following subsections defining legal, economic and technical open
access come from Mélanie Dulong de Rosnay (2008), « Opening Access in a
Networked Science », in Publius Project, Essays and conversations about
constitutional moments on the Net collected by the Berkman Center, June 2008.
http://publius.cc/2008/06/13/melanie-dulong-de-rosnay-opening-access-in-a-
networked-science/
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afford the subscription to a particular journal or online database. The public
also will likely not afford these articles either. Economic OA grants basic
access rights by making articles and data available for private reading.
Economic barriers to access can be waived though different options.
Publishers can issue OA journals that do not charge their readers and they
can develop alternative publication models: this is the golden road to OA.
Authors can also self-archive their articles in pre-print or post-print
versions in an institutional repository. Many non-OA journals allow authors
to do so, and this is Green OA. Several policies are available for those
authors who want to but can not. Authors may add a contractual opt-out
clause® to their publishing agreement to retain some of their rights. Finally,
universities and research funders may mandate the archiving of articles in
OA repositories.

2.1.2. Legal OA

Legal OA is an additional condition that allows redistribution, and it goes
beyond the removal of financial barriers to accessing and reading.
Removing permission barriers grants the public rights to use material
beyond simple access. Like economic OA, legal OA, or “Permission-
barrier-free” scholarship relies on contractual agreements. Authors must
indicate that they are publishing their output without legal restrictions.
Otherwise, third parties will not be aware that they may have additional
permissions beyond the right of reading. Without an explicit declaration
that additional rights are granted to the public, the right to copy, distribute
and make derivatives may be impeded by transaction costs associated with
permission requests. Libraries, professors, and other curators and
aggregators may wonder if they can reproduce, translate, and redistribute
material on websites or in course packs without an expensive rights
clearance process. Adding a clear license to a journal, repository, or
conference website will allow creative and confident usages. The Creative
Commons Attribution license’ complies with the Budapest Open Access
Initiative definition and makes legal OA a reality. However, other Creative
Commons licensing options that reserve commercial rights and derivative
rights do not comply with this definition and can not lead to legal OA. In
these instances for example, one may redistribute legal OA articles only for
non-commercial purposes, or one may not translate them or distribute
derivative works without additional authorization.

2.1.3. Technical OA
Just as in the case of price and rights clearance, technology can create
barriers to access, redistribution and reuse of articles and data. But

¢ For instance http://scholars.sciencecommons.org/
7 http://creativecommons.org/licenses/by/3.0/
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technical choices can also help remove barriers. Technical OA should
ensure that materials can be actually and effectively reused, mined,
processed, aggregated, integrated, and searched by both humans and
machines. Technical barriers can include the following: protection
measures that prevent copying, compulsory registration before download,
design features that add hidden costs to search and processing, complexity
of all sorts prior to full accessibility of the content in a data format allowing
any sort of processing. For example, it can be more or less easy to interact
with a document because of the publication format. HTML pages are more
convenient to browse a large amount of articles compared to PDF files
which require download. HTML and wiki allow comments and editing;
two-column articles are difficult to read quickly on most screens but are the
norm for scientific articles. Poor indexing or lack of metadata also prevent
some modes of use.

The opening of this triple architecture of market, law and technology
allows broader and better access. More and more journals and book editors
are becoming aware of OA’s social benefit and potential impact on
innovation and aim to share their results. If they wish to do so, they should
make sure that not only economic and legal, but also technical restrictions
have been effectively removed, so that researchers and the public can not
only access, but also redistribute and reuse materials in any way, including
ways that initial creators had not considered.

2.2. ACCESSIBILITY FOR SCIENTIFIC DATABASES
Removing technical restrictions to full OA has a different meaning for
scientific publications than for scientific data, and data curators may

wonder what accessibility or open formats mean for scientific databases.

Contractual requirements such as Creative Commons Attribution policy®
and the complexity of these requirements’ constitute a legal barrier to

¥ Science Commons suggests to distribute data under simple and understandable
terms as close as possible to the public domain, free of copyright, contractual,
database and other controls. Nguyen Thinh, « Freedom to Research: Keeping
Scientific Data Open, Accessible, and Interoperable », Science Commons Reading
Room. http://sciencecommons.org/wp-content/uploads/freedom-to-research.pdf

? Legal simplicity and predictability can be achieved by waiving copyright and
other contractual restrictions, allowing data integrators to reuse, modify and
redistribute large datasets, towards the freedom to integrate according to Wilbanks
John, “Public domain, copyright licenses and the freedom to integrate science”,
Journal of Science Communication, volume 07, issue 02, June 2008.
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downstream reuse of data. But legal accessibility is not the only hurdle to
data integration. Technical accessibility as defined above should be ensured
in order to allow scientists to download data easily and use them in any
way, including ways that the initial creators, curators and contributors had
not considered.

The objective of the research'® presented hereafter has been to assess the
accessibility of databases by analyzing their access interfaces and their
reuse policies. Databases’ openness will be measured by analyzing a set of
technical access interfaces and legal terms of use. A taxonomy of technical
and legal restrictions applicable to databases in life science will be
presented and used to assess a sample of databases. Based on these criteria,
I propose a set of questions for database curators to assess their own data’s
technical and legal openness. It intends to help to define what can be
changed or specified in open content licenses to better support full
accessibility in the context of databases of scientific data.

2.2.1. The design of a taxonomy

This research started with analyzing the terms of use for databases from the
Molecular Biology Database hosted by the Nucleic Acids Research Journal
(extend link to whole name), and assessing them regarding open access
criteria as described in the Science Commons Open Data Protocol''. A
sample of policies has been retrieved and analyzed. The next step identified
barriers to open access and reuse of data based on these database policies
and built a taxonomy of restrictions. These restrictions can be of legal or
contractual nature, but they can also be technical, e.g. the impossibility of
downloading the whole database if its results can be accessed only through
a field-based search. A systematic analysis of more database policies
hosted by the Life Science Resource Name (LSRN) Schema registry
allowed us to confirm this taxonomy and to refine it by adding other terms.

' This section reuses substantial parts of a paper the author wrote with Shirley
Fung entitled « Legal and Technical Accessibility for Life Science Databases »,
Proceedings of the Second Communia Conference: Global Science & Economics
of Knowledge-Sharing Institutions, Torino (Italy), 28-29-30/06/2009 available at:
http://www.communia-project.eu/node/333 which was itself developing a preprint
(Mélanie Dulong de Rosnay, “Check Your Data Freedom: Defining a Taxonomy
for Access and Reuse of Life Science Data”, Nature Precedings, July 2008) the
author wrote as the output of a fellowship at Science Commons on a research
project developed under the auspices of the Science Commons Data project and
building upon the Science Commons Open Access Data Protocol proposing
requirements for interoperability of scientific data available at:
http://sciencecommons.org/projects/publishing/open-access-data-protocol/

' http://sciencecommons.org/projects/publishing/open-access-data-protocol/
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Technical and legal accessibility conditions as well as restriction values
will be defined. The purpose of identifying controls and restrictions
applicable to databases is twofold. First, it will enable the understanding of
the terms of use and other requirements governing the access to molecular
biology databases especially identifying the control that prevents the free
sharing of data. Second, these restrictions will be clustered into classes,
making it possible to systematize the analysis of databases and to easily
identify the data that can be reused by the scientific community.

Two types of control can be exercised on databases: technical restrictions
embedded in the design of the database, and legal restrictions expressed in
the terms of use.

Technical restrictions affect databases that cannot be searched or processed
in any possible way. Technical openness is ensured by the possibility of
downloading the whole dataset and reusing and integrating data, in the
same way the Science Commons Neurocommons project provides a data
mining platform allowing machine-readable representation and
interpretation of data, or that Basic Local Alignment Search Tool (BLAST)
finds similarities between sequences. Semantic web processing applied to
scientific data should improve the way science is performed and allow
network effects by connecting knowledge from various datasets. Databases
that require registration before access, or offer only a batch processing or a
query-based mechanism to retrieve data after a specific search, do not
comply with the technical requirements necessary to make data open.

Terms of use, licenses and access policies are legal texts describing
authorized and unauthorized usages. The legal rules are expressed by the
entity distributing a product such as software or scientific data. The
infringement of these self-declared rights can lead to lawsuits. Terms of use
can be difficult to understand, even for lawyers, while scientists need to
know quickly whether they can use a dataset.

Therefore, a set of questions has been designed to understand whether
databases are, in fact, fully accessible and whether the data can be reused,
redistributed and integrated.

Technical accessibility

Downloadability

Is there a link to download the whole database?
YES or NO

If YES, include the URL
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Batch
Is it possible to access the data through a batch feature?
YES or NO

Query
Is it possible to access the data through a query-based system?
YES or NO

Registration

Finally, is registration compulsory before downloading or accessing data in the
ways described above?

YES or NO

Legal accessibility

Terms of use

Does the database have a policy?

YES or NO

If YES, include the URL and assess whether the policy authorize reuse,
redistribution, integration

Are there any restrictions on the right to reformatting and redistributing?
IfNO
If YES, which restrictions?

Fields to describe restrictions are
Attribution Contractual Requirements
Non-Derivative Use
Non-Commercial Use

Share Alike

Others (to be described).

Figure 1. Set of questions to process databases

The questions in Figure 1 allow the processing of databases. A subsequent
database has been developed with information describing databases
technical and legal accessibility.

Five answers can be provided to these questions and together constitute a
taxonomy to assess technical and legal openness, as presented in Figure 2
below.

1. DOWNLOADABILITY

The website provides a file transfer protocol or a link to download the whole
dataset without registration.

The ability to download the whole dataset without registration constitutes the
double requirement to be considered as technically accessible.
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2. TECHNICAL RESTRICTION: the database can be accessed only through
registration, batch or query-based system.
Technical accessibility is not achieved.

3. PUBLIC DOMAIN POLICY: the website provides simple and clear terms of
use informing users that the data are in the public domain.
Data are thus free to integrate. Legal accessibility is achieved.

4. NO POLICY: the website does not provide terms of use.
Legal accessibility is not achieved.

5. LEGAL RESTRICTIONS: the terms of use impose contractual restrictions, such
as heavy contractual requirements for attribution, limitation to non-commercial
usages, prohibition to modify data, or other constraints on their redistribution or
modification.

Legal accessibility is not achieved. The data are not free to integrate.

Figure 2. Databases qualification

2.2.2. Databases analysis according to the taxonomy
Samples of the Nucleic Acids Research (NAR) Molecular Biology
Database Collection MBDC' and Life Science Resource Name (LSRN)"
Schemas databases have been analyzed to define the taxonomy. Then one
third of the LSRN databases (60 databases) have been systematically
analyzed. A subsequent database'* has been created, gathering for each of
these databases:
- The name and URL of the database,
- URL of the download page and URL of the terms of use,
- Extracts of the terms of use for further review and
comments,
- Values for technical accessibility and legal accessibility
features as described in Figure 1.

Technical openness

Four values have been identified to assess technical accessibility:
Downloadability, Batch features, Query-based system and Registration.

2 http://nar.oxfordjournals.org/cgi/content/full/gkm1037/DC1/1

"* http://Isrn.org/lsrn/registry.html

'* A user interface has been built by Shirley Fung using PHP and MySQL to host
the dataset assessing databases technical and legal accessibility. It is available at
http://labs.creativecommons.org/demos/mbdb/
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The only combination qualifying the database as technically open is the
ability to download without registration. Indeed, registration before access
and the possibility to perform only batch or query-based searches prevents
automated data mining. However, it can be useful to have access to several
systems to retrieve and analyze data. Therefore, the database indicates
whether it is possible to retrieve data also through batch and query in
addition to download.

Another technical restriction that has not been analyzed is the presence of
standardized annotations or comments allowing users to understand data
collected by others. This feature has been disregarded because of a lack of
expertise to assess the relevance and quality of annotation for external
reuse.

Legal openness

Values that have been used to define legal accessibility are the following:
Policy Available, Public Domain Policy, Attribution Contractual
Requirements, Non-Derivative Use, Non-Commercial Use, Share Alike
and Other (to be described).

In order to be open, a database must have a policy, and this policy must not
impose any restriction to the redistribution and the modification of data.
The absence of any terms of use or policy on the database website could
imply to some people that, in the absence of any expressed restrictions, data
are free. But rights unknown to the user might be applicable by default.
Indeed, the Science Commons Protocol states that “any implementation
MUST affirmatively declare that contractual constraints do not apply to the
database.” Policies should be clear and have only one possible legal
interpretation. The absence of a clear and understandable policy is
equivalent to the absence of a policy because it leads to legal uncertainty.
Legal restrictions to redistribute and modify of data can be diverse. Four
values have been identified, corresponding to Creative Commons licenses
options: Attribution Contractual Requirements, Non-Derivative Use, Non-
Commercial Use, Share Alike. However, the definition for these legal
restrictions in the context of this research is broader than the Creative
Commons definitions.

The Attribution requirement may constitute a restriction on the reuse of
data. Instead of strong contractually binding requirements on how data
should be attributed, a request of acknowledgment according to scientific
norms should be sufficient. According to the Protocol, ‘“any
implementation SHOULD define a non-legally binding set of citation
norms in clear, lay-readable language”. Furthermore, ‘“community
standards for sharing publication-related data and materials should flow
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from the general principle that the publication of scientific information is
intended to move science forward. An author’s obligation is not only to
release data and materials to enable others to verify or replicate published
findings (as journals already implicitly or explicitly require) but also to
provide them in a form on which other scientists can build with further
research.”"

The Non-Commercial and Non-Derivative requirements prevent many
types of data use. They are defined as restrictions based on the commercial
nature of the user or of the usage, and as restrictions on the distribution of
modified versions of the database.

The Share Alike requirement is present in the original taxonomy. This
option requests modifications to be offered under the same open terms and
should encompass all copyleft policies. No policy in the analyzed sample
contains this requirement.

Other possible restrictions may affect terms of use. For instance, an
embargo on publishing before the data producer, the existence of patents
and the absence of warranties against third-party rights are legal restrictions
which have not been taken into account in this first analysis.

In many cases, the database is offered with no restrictions in place by the
database curator, but nevertheless without warranties on the legal status of
the data submitted by contributors. Data may contain elements protected by
copyright or any applicable right. The database curator did not clear the
rights, or did not request from the contributors a rights waiver or no rights
assertion before data upload, or does not want to be held liable in case the
previously described processes would present a failure. This warranties
disclaimer can be seen as a hurdle to the usage of these data. Both
uncertainty for the end-user and absence of responsibility for the curator
might be avoided by offering contributors a seamlessly integrated data
sharing agreement prior to submission. Although this procedure might
disincentive some contributors, the burden of checking the legal status of
data and avoiding possible claims by third parties should not rely on the
data user, forcing her to hire a lawyer. Besides, these disclaimers do not
identify which data are free and which parts of the database might be
copyrighted or covered by other rights.

2.2.3. Results

Databases which can be considered legally and technically open, and
compliant with the Science Commons Open Data Protocol, are those that
are downloadable without prior registration and under a simple policy close

' Board on Life Sciences (BLS), Sharing Publication-Related Data and Materials:
Responsibilities of Authorship in the Life Sciences (2003).
http://books.nap.edu/books/0309088593/html/R1.html
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to the public domain. The impossibility or the difficulty of downloading
and reformatting the dataset does not fulfill technical accessibility
requirements. Databases available only through batch or query interfaces
are not considered technically open, but those offering these features in
addition to downloadability will be compliant.

Besides databases created by the National Center for Biotechnology
Information (NCBI) and the European Bioinformatics Institute (EBI), only
a couple of databases among the 60 first schemas of the LCRN registry
analyzed sample can be considered as both technically and legally open,
without restrictions.

2.2.4. Checklist to assess databases openness

The following checklist may assist data curators in opening their data, and
to make sure that the database’s design and terms of use will allow others
to access, reuse and build upon their data. All answers should be positive.

A. Check your database technical accessibility

A.1. Do you provide a link to download the whole database?

A.2. Is the dataset available in at least one standard format?

A.3. Do you provide comments and annotations fields allowing users to understand
the data?

B. Check your database legal accessibility

B.1. Do you provide a policy expressing terms of use of your database?

B.2. Is the policy clearly indicated on your website?

B.3. Are the terms short and easy to understand by non-lawyers?

B.4. Does the policy authorize redistribution, reuse and modification without
restrictions or contractual requirements on the user or the usage?

B.5. Is the attribution requirement at most as strong as the acknowledgment norms
of your scientific community?

Figure 3. Database openness checklist

2.3. TECHNICAL ACCESSIBILITY FOR LITERARY AND ARTISTIC
WORKS

The absence of economic and legal restrictions expressed in clear and
simple terms of use is not enough to ensure full accessibility to scientific
articles or data. Distribution should ensure that materials can be effectively
reused and processed by humans and machines. Several features typical of
a bad design should be avoided in order to facilitate data mining and further
aggregation and integration in collections and derivative works:
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registration, abuse of PDF or format which is cumbersome to process and
edit, difficulty in downloading an entire set or the content of a website
within a few clicks.

Can these requirements be useful beyond science? Are these remarks
applicable to literary and artistic works? Could the CC licenses encourage
technical accessibility? After having defined what is technical accessibility
for science, [ will try to define how the technical barriers and requirements
above can be transposed to other works.

Technical accessibility and the ability to manipulate software are
conditioned by the release of the source code in an open format and OA to
the relevant documentation. The GNU Free Documentation License'® is the
standard license for software documentation. It contains in its first clause a
definition of open format crafted for textual software documentation:

A "Transparent”" copy of the Document means a machine-readable copy,
represented in a format whose specification is available to the general public,
that is suitable for revising the document straightforwardly with generic text
editors or (for images composed of pixels) generic paint programs or (for
drawings) some widely available drawing editor, and that is suitable for input to
text formatters or for automatic translation to a variety of formats suitable for
input to text formatters. A copy made in an otherwise Transparent file format
whose markup, or absence of markup, has been arranged to thwart or
discourage subsequent modification by readers is not Transparent. An image
format is not Transparent if used for any substantial amount of text. A copy that
is not "Transparent" is called "Opaque".

Examples of suitable formats for Transparent copies include plain ASCII
without markup, Texinfo input format, LaTeX input format, SGML or XML
using a publicly available DTD, and standard-conforming simple HTML,
PostScript or PDF designed for human modification. Examples of transparent
image formats include PNG, XCF and JPG. Opaque formats include
proprietary formats that can be read and edited only by proprietary word
processors, SGML or XML for which the DTD and/or processing tools are not
generally available, and the machine-generated HTML, PostScript or PDF
produced by some word processors for output purposes only.

This definition allowing human editing and machine processing applies to
textual media in the current state-of-the-art text editors and technical
standards. OGG is the free and open format for audio while MP3 is a de
facto distribution standard. Music players and editors necessary to
reproduce, perform and adapt MP3 files may require the payment of a fee
at some stage, which may conflict with economic OA at some point.

But the situation is more complicated for media types other than text.
Again taking the example of music, having an audio file in a free and open

' http://www.gnu.org/copyleft/fdl.html
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format may not be sufficient to remix it. Instructions such as information
enclosed in a MIDI file and other data such as music notation or
explanation for performers could, when they exist, also be released. Some
of these issues can be solved through project-oriented online communities
which would encourage or require uploading complete project-files in
addition to the media.'’

Open media means more than distributing a file in non-proprietary format
under an open content license. CC licenses, as we will see in the coming
section, contain very detailed requirements on the way to attribute authors.
They could also contain requirements to facilitate technical accessibility
and allow a true remix culture. Guidelines for each community or media
type could be developed and, without being as specific as the GFDL clause,
a provision could request the licensor to release the work in a format
suitable for manipulation and with the information necessary for its
manipulation in a reasonable manner appropriate to the media. This implies
a different perspective than the current CC approach which places
restrictions on the licensee rather than on the licensor.

3. Technical contributions to authorship

Now that I defined what technical accessibility could mean for free culture
and open media to ensure full access and facilitate reuse beyond a CC
license grant, 1 propose to accompany open content licensing with a
technical framework facilitating authorship and attribution. The concept of
attribution is central to copyright from a civil law country perspective with
strong moral rights, but not exclusively. Citing the author is a social norm
beyond legal and contractual obligations. The Attribution element is
standard in all the CC licenses; they all require the original author to be
credited for her work when copying, performing or remixing it.

3.1 THE CC ATTRIBUTION CLAUSE

The Creative Commons Attribution provision addresses not only the name
of the author, but also the name of one or several individuals or entities
who can be not only authors or performers but also licensors, rightholders,
publishers, sponsors, etc. as well as the URI associated to the work. The
attribution provision is expressed in the CC Commons Deed, the human-
readable summary, as follows:

' Cheliotis Giorgos, “From open source to open content: Organization, licensing
and decision processes in open cultural production”, Decision Support Systems,
Volume 47, Issue 3, June 2009, p. 229-244.
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“Attribution — You must attribute the work in the manner specified by the author
or licensor (but not in any way that suggests that they endorse you or your use of
the work).”

Besides, all the licenses require the user to also include the license when
they reuse the work:

“Notice — For any reuse or distribution, you must make clear to others the license
terms of this work. The best way to do this is with a link to this web page.”

The right to make derivatives granted in some of the licenses is stated as:
“to Remix — to adapt the work”

The attribution provision has a long definition with specific requirements
located in three subclauses:

1. In the license grant clause for the licenses authorizing adaptations
to condition the exercise of this right to the identification of the
changes made to the original work'®,

2. In the second subclause of the restrictions clause as a positive
obligation of the licensee to attribute the author or licensor as she
requests, including the attribution of adaptations if they are
authorized, and the way to exercise this obligation,

3. And at the end of the first subclause of the restrictions (4.a.) as a
negative obligation to remove upon request of the licensor such
attribution from collections and adaptations to the extend they are
authorized.

The text, which varies among licenses authorizing adaptations and licenses
that do not, reads as follows, with provisions related to derivatives in italic
and a modified layout and order of the excerpts to present them in the order
they are to be exercised, starting with requested attribution, including for
adaptations, followed by non endorsement and unwanted attribution
requirements:

“If You Distribute, or Publicly Perform the Work or any Adaptations or
Collections, You must, unless a request has been made pursuant to Section 4(a),
keep intact all copyright notices for the Work and provide, reasonable to the
medium or means You are utilizing:

(i) the name of the Original Author (or pseudonym, if applicable) if supplied,

'8 This provision “The original work was translated from English to Spanish” could
be clustered with the next one “French translation of the Work by Original
Author”: even if the first is addressing the original work and the second the author
of the original work.
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and/or if the Original Author and/or Licensor designate another party or parties
(e.g., a sponsor institute, publishing entity, journal) for attribution ("Attribution
Parties") in Licensor's copyright notice, terms of service or by other reasonable
means, the name of such party or parties;

(ii) the title of the Work if supplied;

(iii) to the extent reasonably practicable, the URI, if any, that Licensor specifies to
be associated with the Work, unless such URI does not refer to the copyright notice
or licensing information for the Work; and

(iv) consistent with Section 3(b), in the case of an Adaptation, a credit identifying
the use of the Work in the Adaptation (e.g., "French translation of the Work by
Original Author,” or "Screenplay based on original Work by Original Author").

(in clause 3 License grant)

to create and Reproduce Adaptations provided that any such Adaptation, including
any translation in any medium, takes reasonable steps to clearly label, demarcate
or otherwise identify that changes were made to the original Work. For example, a
translation could be marked "The original work was translated from English to
Spanish,"” or a modification could indicate "The original work has been modified.";

The credit required by this Section 4(c) or 4(d) may be implemented in any
reasonable manner; provided, however, that in the case of a Adaptation or
Collection, at a minimum such credit will appear, if a credit for all contributing
authors of the Adaptation or Collection appears, then as part of these credits and in
a manner at least as prominent as the credits for the other contributing authors.

For the avoidance of doubt, You may only use the credit required by this Section
for the purpose of attribution in the manner set out above and, by exercising Your
rights under this License, You may not implicitly or explicitly assert or imply any
connection with, sponsorship or endorsement by the Original Author, Licensor
and/or Attribution Parties, as appropriate, of You or Your use of the Work, without
the separate, express prior written permission of the Original Author, Licensor
and/or Attribution Parties.

If You create a Collection, upon notice from any Licensor You must, to the extent
practicable, remove from the Collection any credit as required by Section 4(b), as
requested.

If You create an Adaptation, upon notice from any Licensor You must, to the extent
practicable, remove from the Adaptation any credit as required by Section 4(b), as
requested.”’

Figure 6. CC licenses Attribution provisions

To summarize, the license allows the licensor to require from the licensee a
particular way to attribute the work by citing:

- The name of the author, licensor or any party,

- The title of the work,
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- The source URL (not URI?) of the work, "’

- For derivatives, a credit identifying the original author, the
use of the original work and changes which have been
made.

3.2 FACILITATING ATTRIBUTION AND AUTHORSHIP

The Attribution requirements are difficult to fulfill. An initial solution
could be to simplify the wording of the Attribution clause in the CC
licenses. Meanwhile, this final section describes difficulties raised by the
high standard of attribution in the CC licenses and proposes possible
solutions for better compliance.

The licensor may require that these elements be cited to the extent she
supplies them (except for the last one requiring to identify changes made to
the original work in a derivative because it is not possible). It is not clear
how the licensee should fulfill this obligation in case no or insufficient
information has been provided by the licensor who may not have the skills
or the energy necessary to express this information. Sometimes the original
licensor did not correctly, fully or entirely express attribution of the original
work in the first place.

Some websites provide useful guidelines™. The standard of attribution is “a
reasonable manner” except for adaptations and collections, where it should
follow as a minimum the attribution standard of the other components.

' But not the source URL of the original work for derivatives, which could be
useful, as allowed by the fields on the license chooser interface:
http://creativecommons.org/choose/

0 See for example the attribution policies or guidelines published by Global
Voices hosting articles authored by bloggers and translated by others, providing a
recommended model to attribute as well as expressing the wish to have the logo of
the institution included in additional to the name of the author and the hosting
website, corresponding to the “publishing entity” as defined by the CC license
attribution clause: “Please note: in the case of images and multimedia we have
sourced from others you need permission to republish from the creators, as they
may have different copyright terms from Global Voices. Please include a link to
the original article. An example:

This article by Jane Doe was originally published by Global Voices Online, a
website that translates and reports on blogs from around the world.

If you want to make us extra happy, please include our logo in the attribution. To
make it easier, you can copy and paste the code below to make the image appear in
your blog or website.”
http://globalvoicesonline.org/about/global-voices-attribution-policy/
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In the case of complex mash-ups of artistic and literary works, it is
sometimes difficult to know whether a final collage will be considered as a
collective work. This qualification matters because the CC licenses
attribution provision stipulates that “in the case of an Adaptation, a credit
identifying the use of the Work in the Adaptation (e.g., "French translation
of the Work by Original Author," or "Screenplay based on original Work
by Original Author"” is needed. Attribution must be expressed in a specific
way and conform to the format, medium or means employed to convey the
work. Finally, the copyright notice must solely express attribution: no
connection, sponsorship or endorsement by the original author may be
asserted by the licensee reusing the work. The licensee should not use the
credit to imply the author, licensor or party is endorsing the licensee or her
use of the work. The licensee must be ready to remove the credit from
adaptations and collections upon request from the licensor. This
requirement raises practical questions. The licensor may never notice the
work, or notice it late and make it impossible for the licensee to remove
credits on works which have already been circulated, shared and reused.

Attribution requirements are not only considerable for complex works
reusing numerous prior contributions or collections and successive
adaptations which might be difficult to trace. Attribution is often not
fulfilled by licensees because they do not know how to proceed. They may
provide the name of the author, but not the link to his webpage nor to the
CC license, or mention that the work is under a CC license and link to its
source without crediting the author. A common example where attribution
is badly handled is found in newspapers reusing Flickr photos without
proper credit, possibly creating a copyright infringement, a violation of the
license (and thus the termination of the grant), and the impossibility of
subsequent users properly attributing the work if they wish to reuse it or
incorporate it in their own work.

An initial technical solution could be to better assist the licensor and the
licensee with filling in adequate fields with appropriate information. This
task can be facilitated by applications that would automate the process for
both 1) licensors, who when selecting a license to apply to their file*,
should enter correct and complete data in the license chooser interface
which already contains fields for optional additional information, and 2)
licensees when editing and redistributing a modified work. It is already
possible for the licensor to indicate the following in the CC metadata: 1)
the format and the title of the work, 2) the name users of the work should
give attribution to, 3) the URL users of the work should link to, the source
work URL and 4) an URL for additional permission. If this option was

*! http://creativecommons.org/choose/
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more widely used and further developed, licensees would receive proper
information in the work’s metadata, and further applications or editors
plugins could help provide correct attribution when they redistribute the
work or reuse it otherwise. A simple specification of attribution elements®,
would help authors and licensors to be attributed the way they are entitled
to request, and to help licensees to respect these requirements. Then,
attribution elements would follow the work along its life-cycle.

The burden of legalese requirements should be kept minimal in order to not
deter creativity and discourage innovation: the goal of open content
licenses is to make circulation, use and reuse easier, not to add complexity
for licensors to indicate how they want to be attributed and for licensees to
respect these contractual expectations.

A second solution also involving the support by technology is the
development of more tutorials, comics or games describing the role of
authors and reusers and conveying authorship ideas which are behind the
attribution clause. Explaining how to attribute a work can also be seen as
the first step to teach how to create, use and reuse creative works, and give
a sense of what constitute an act of authorship when one creates or
modifies someone else's work. Beyond sophisticated legal clauses and
technical applications to convey attribution elements, users may lack
necessary media literacy and copyright law skills to understand what is
authorship and what constitutes an adaptation. The New Media Literacy
team™ developed an attribution module within an online learning
environment the Learning Library®*. Challenges, or sequences of a game to
teach media literacy and participation, involve activities around copyright,
fair use and the CC licenses.

With the NML team, solving the difficulties of understanding authorship
and reuse were identified as prerequisite to using a CC license. To indicate
proper attribution for both potential licensors and licensees, I suggested this
simple three-step pattern of reuse:

1. An author creates a work.
2. Someone else modifies this original work.
3. The result constitutes a new work.

* Which can take the format of trackbacks and of RDF tags supported by the CC
Rights Expression Language (ccREL) described at
http://wiki.creativecommons.org/CcREL

Z http://newmedialiteracies.org/

** http://newmedialiteracies.org/library/
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Understanding authorship should help to express attribution as follows:
“This is a work by [name of the author of the adaptation] that is
[modification action] from [title and link to original work], by [name of the
original author].”

Conclusion

Works and data made available under a CC license may require more
freedoms than the licenses offer to maximize possibilities of reuse and
remix. They should be made available in ways and formats that technically
enable modifications, editing and processing and the licenses could also
foresee to waive technical restrictions. Technology can also help ensure
attribution accompanyies media files. Pedagogy is also necessary for both
licensors and licensees to understand authorship and build a free culture.
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Abstract. When Creative Commons was founded in 2001, the core Creative
Commons licenses were drafted according to United States Copyright Law. Since
their first introduction in December 2002, Creative Commons licenses have been
enthusiastically adopted by many creators, authors, and other content producers —
not only in the United States, but in many other jurisdictions as well. Global
interest in the CC licenses prompted a discussion about the need for national
versions of the CC licenses. To best address this need, the international license
porting project (“Creative Commons International” — formerly known as
“International Commons”)! was launched in 2003. Creative Commons
International works to port the core Creative Commons licenses to different
copyright legislations around the world. The porting process includes both
linguistically translating the licenses and legally adapting the licenses to a
particular jurisdiction such that they are comprehensible in the local jurisdiction
and legally enforceable but concurrently retain the same key elements.

Since its inception, Creative Commons International has found many supporters all
over the world. With Finland, Brazil, and Japan as the first completed jurisdiction
projects, experts around the globe have followed their lead and joined the
international collaboration with Creative Commons to adapt the licenses to their
local copyright. This article aims to present an overview of the international
porting process, explain and clarify the international license architecture, its legal
and promotional aspects, as well as its most recent challenges.

Keywords: Creative Commons, Creative Commons licenses, Creative Commons
International, Moral Rights, Private International Law, Case Studies,
Interoperability

1. Introduction: Creative Commons — a global project to foster culture
and innovation

Over the past decade, we have seen an enormous change in the way we
disseminate and exchange information. The advent of widespread adoption

! http://creativecommons.org/international/ The author was the former Director, Creative
Commons International (2006 to 2009). This paper is also available at
http://www jipitec.eu/issues/jipitec-1-1-2010/2417/dippadm1268743811.97.pdf
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of digital technologies has enabled a new generation of content creation
and exchange. Technical advances have made it possible to distribute
works in a variety of formats and of a high, often professional quality. It
has become much easier and cheaper to work collaboratively across
contexts and different media and to create new, derivative or collective
works on a global level.

The downside of these new technical developments is that they can
more easily facilitate a contradiction of law. Most of the digital content
being accessed through the Internet is subject to copyright and owned by a
particular person or company. But because of how digital technologies
function, most of these uses necessarily make a “copy’ of the original
work and/or require distribution, which can cause friction under the default
terms of copyright: By enabling temporary and permanent copies,
copyright’s right is exercised and, from these copies, interpretive reuse is
possible, which in turn implicates another copyright rule, the derivative
works right.?

Current copyright regulation maintains the absurdity that while on the
one hand, digital technology can provide a much bigger scope of access
and distribution, such access will be unlawful unless either the law allows
that specific access, or the respective copyright owner gives permission.*
However, it is unquestioned that the flow and exchange of information is
key for a well functioning society, be it on a cultural or economic level.
This dilemma has prompted a discussion about making the law more
suitable for the digital age in many different national jurisdictions around
the world. Since debating and reforming law naturally takes time, many
users realized that a much more valuable and immediate solution would be
to work with new types of voluntary mechanisms that would operate within
the currently existing copyright framework. Creative Commons aims to
provide such voluntary mechanisms by offering creators and licensors a
simple way to say what freedoms they want their creative content to carry.
Through its free copyright licenses’, Creative Commons offers creators and

2 The World Intellectual Property Organization has described the Internet as the world’s
biggest copying machine. For details, see World Intellectual Property Organization,
Intellectual Property on the Internet: A survey of issues (2002), available at:
http://www.wipo.int/export/sites/www/copyright/en/ecommerce/pdf/survey.pdf
? See also Garlick, Creative Commons Licensing — Another Option to enable online
Business Models, available at http://webarchive.nationalarchives.gov.uk/+/http://www.hm-
treasury gov.uk/d/creative_commons_418 _p2 218kb.pdfls

In short, every information flow in the digital environment has the potential for
copyright infringement — a reproduction or a communication to the public (see the general
overview Fitzgerald/Olwan, 2009). For a detailed analysis about the balancing of interest in
the European context, see Peukert (2004), page 11-46 (25 et seq.).
> Creative Commons has made available free legal and technical tools to enable authors and
other creators to publish their content more easily, to have their creative works found by
others more rapidly, and most important to have their creative works used on more flexible
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other authors a legal way to structure their rights. Content and information
can be set free for certain uses, consistent with the author’s specific intent,
opening the stage for a more flexible flow of content and information.®
While the origins of Creative Commons, including the project’s
founder, lie in the United States,” many people around the world have
entered the discussion and joined the initiative to make Creative Commons
a truly global project, one that builds a distributed, international
information “commons” by encouraging copyright owners to make their
material available through open content licensing protocols and thereby
promote better identification, negotiation, and reutilization of content for
the purposes of creativity and innovation.

2. Creative Commons Licensing Infrastructure

The Creative Commons licensing suite consists of public standardized
licenses, which allow authors to decide whether others may make
commercial use of their work, whether to make derivative works, and if
derivative works are allowed whether those derivative works must be made
available under the same licensing terms.® All licenses require attribution.’
Attribution is a key element - not only regarding some of the legal
questions, but also in terms of cultural norms and acceptance.'

terms than the traditional ,,all rights reserved* approach of default copyright protection (for
a general overview see Garlick (2005)).
8 For details about Creative Commons’ mission see http://creativecommons.org/about/what-
is-cc as well as Garlick (2009).
! Creative Commons was founded in 2001 by Stanford Law Professor Lawrence
Lessig and other Cyberlaw and Intellectual Property experts. For details, see
http://creativecommons.org/about/history/
8 This way, the licenses are designed to provide creators with the ability to clearly
signal their approval of certain uses of their work whilst reserving some rights — in other
words ,,some rights reserved” as opposed to the default ,all rights reserved” level of
copyrlght protection. For further reading, see http://creativecommons.org/about/what-is-cc
The “Attribution” element can then be mixed and matched with the other terms
of the core Creative Commons licensing suite into the following 6 licenses: Attribution
(BY), Attribution ShareAlike (BY-SA), Attribution NonCommercial (BY-NC), Attribution
NoDerivatives (BY-ND), Attribution NonCommercial ShareAlike (BY-NC-SA), Attribution
NonCommercial NoDerivatives (BY-NC-ND). For details see
http://creativecommons.org/about/licenses/
10 The first version of the original Creative Commons licenses allowed for a license
without the attribution element (for details see the original legal code of the CC SA license
version 1.0, available at http://creativecommons.org/licenses/sa/1.0/legalcode). However,
most of the users opted for a license requiring attribution, which resulted in a new version of
the Creative Commons licensing suite. Since then, Attribution became standard and the
number of licenses was reduced from eleven possible to six making the license selection
user interface much simpler. For details see http://creativecommons.org/weblog/entry/4216



70 C. Maracke

A license, once selected, is expressed in three different ways: 1) the
“human readable” format (Deed), 2) the lawyer readable format (Legal
Code), and 3) the machine readable format (Resource Description Format,
metadata). The latter enables online content and information, licensed
under a Creative Commons license, to be searched for and identified based
on the work’s licensing terms.'' The “Deed” is drafted to be understood by
anyone without any legal background, and the “Legal Code” is the actual
“license”, a legal document drafted to be read by lawyers, courts, and those
with a particular interest or involvement in the legal details. These three
different layers of the Creative Commons licenses are often described as
one distinction between Creative Commons licenses and other Open
Content licenses such as the GNU Free Documentation License'? or the
Free Art License'. Another important distinguishing feature of Creative
Commons licenses is its internationalization.

3. Creative Commons International — the global porting project

Global interest in Creative Commons soared as did license usage
worldwide. Because of this and — most importantly — because of the
international structure of the Internet per se, it became clear that Creative
Commons could not stay as an US project only. Building on the work
initiated in the United States, Creative Commons International was founded
to coordinate and support the growth of an international network
responsible for porting the original US licenses and other tools to local
jurisdictions. The goal of this international porting project is to create a
multilingual model of the licensing suite that is legally enforceable in
jurisdictions around the world.

To achieve this aim, Creative Commons International works with local
experts in the intellectual property and technology fields to evaluate
national copyright legislations and how these national legislations would
potentially interact with Creative Commons licenses. This evaluation is a
prerequisite to producing high quality localized versions of the Creative
Commons licenses. To guarantee such high quality, Creative Commons
International has developed a set of guidelines for the porting process, a
detailed ten-step program through which each participating jurisdiction
project works firstly to indentify local Project Leads and Affiliate

1 See advanced search options at Google, Yahoo, etc. (e.g.

http://www.google.com/advanced search?hl=en )

12 http://www.gnu.org/copyleft/fdl.html
(http://en.wikipedia.org/wiki/GNU_Free Documentation License )

13 http://artlibre.org/licence/lal/en/ (http://en.wikipedia.org/wiki/Free Art license )
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Institution, followed by the license drafting, public discussion, license
revision, technical arrangements and translation, and launch event.' Once a
local host institution and a national legal expert are identified and
appointed to act as “Project Lead” for the respective national CC project,
the actual works begins with a first draft of a localized Creative Commons
license, literally translated into the national language and legally adapted to
the national copyright law. An English retranslation and a detailed
explanation of all substantial legal changes describe what revisions have
been made to fit the Creative Commons licenses into the local legislation
and allow for a fruitful and efficient discussion with the Creative Commons
International team."® After that, a public discussion of the national license
draft is called, in which the license draft and supporting documents are
used to gather input from potential local stakeholders and user groups.
After careful review and approval by the Creative Commons International
team, the Creative Commons jurisdiction licenses are officially made
available and can be accessed through the Creative Commons license
chooser.'®
To date, 52 different national Creative Commons projects have
successfully launched national versions of the original Creative Commons
licenses.'” With Thailand and the Czech Republic being the most recent to
join the global project and with Armenia, Azerbaijan, Georgia, Russia as
well as Indonesia, Vietnam, and several other countries in progress,
Creative Commons International has been able to expand its projects
beyond the better known traditional copyright jurisdictions and into Asia
Pacific, Eastern Europe, and the Post Soviet States. Whereas the legal
framework forms an important component of the international porting
project, there have also been significant educational and promotional
efforts undertaken as part of the internationalization strategy. To begin
with, some of the legal aspects will be highlighted, followed by a short
outline of the project’s “promotional” efforts.

3.1. LEGAL ASPECTS

The most important reason for developing an international licensing model
is to address the differences and particularities in understanding
“copyright” according to national legislations around the globe. Differences
in the legislation and licensing practices among jurisdictions reveal several

14
15

http://wiki.creativecommons.org/International_Overview

See archives for each national Creative Commons project, available at
http://creativecommons.org/international, e.g. details for the Serbian project at
http://creativecommons.org/international/rs/

16 http://creativecommons.org/license/

17 http://creativecommons.org/international/
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legal issues that do not appear in the US context and vice versa. Some
problems arising under local law, e.g. German law can only be addressed
by a German version of the core Creative Commons licenses, namely a
version which is translated into German language and adopted to German
law. Only such a localized version of the CC licenses will assure
enforceability in local courts.'®

Moral Rights: One of the most significant legal issues addressed in
porting the Creative Commons licenses is moral rights. Moral rights, to
describe them briefly, are distinct from any economic rights tied to
copyright. Even if an author has assigned his or her rights to a third party,
he still maintains the moral rights to his work. Moral rights recognize an
author’s personal attachment to their work and seek to protect that
connection. The concept of the author’s moral rights goes back to the early
days of copyright in the Continental European regimes."” The theory behind
moral rights according to European Continental law is that authors of
copyrightable works have inalienable rights®® in their works that protect
their moral or personal interest and that complement the author’s economic
rights. In this way, the moral rights serve to protect the inherent link
between the author and his intellectual and mental creative work.”’ While
there can be many different moral rights depending on the jurisdiction, all
member states of the Berne Convention® are required to provide legal
protection for at least two specific moral rights, which subsequently are the
main rights currently present in most countries around the globe: the moral
right of attribution and the moral right of integrity. As stated in Art. 6bis of
the Berne Convention, these two moral rights give the author of a
copyright-protected work the right to claim authorship of the work and to
object to any distortion, mutilation or other modification of, or other
derogatory action in relation to, the said work, which would be prejudicial
to his honor or reputation. **

18 For details especially regarding the German Creative Commons licenses see

Metzger (2004).

19 For details regarding theory and history of the droit d’auteur approach and
Copyright in Continental European droit d’auteur jurisdictions, see Wandtke/Bullinger
(2008), Einleitung/Introduction marginal number 25, as well as Pessach (2003), page 250-
270 (255).
20 In most European jurisdictions, this is often referred to as ,,unbreakable bound*
between author and work.

See Pessach (2003), page 250-270 (255).

Berne Convention for the Protection of Literary and Artistic Works, as amended
on September 28, 1979: http://www.wipo.int/treaties/en/ip/berne/trtdocs wo001.html

» Article 6bis of the Berne Convention: “Independently of the author's economic
rights, and even after the transfer of the said rights, the author shall have the right to claim
authorship of the work and to object to any distortion, mutilation or other modification of, or
other derogatory action in relation to, the said work, which would be prejudicial to his honor
or reputation.”

22
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Since all Creative Commons licenses require attribution,”® there is less
of an issue regarding the author’s moral right of attribution. However, the
author’s right to object to any derogatory treatment of his work has the
potential to impact the freedom to modify the work and exercise the right to
make derivatives. A derivative work will likely always qualify as an
alteration of the original work, and there may be some instances where it is
arguable that it is prejudicial to the original author’s reputation or honor.”
While this hasn’t been much of a problem in the US and when drafting the
US Creative Commons licenses, the freedom to modify the work has
provoked many legal issues in traditional “droit d’auteur” jurisdictions like
France and Germany.

It might sound contradictory that the freedom to modify the work poses
legal problems in European jurisdictions like Germany or France but not in
the US even though all three of those jurisdictions are signatories of the
Berne Convention. There is, however, a feasible explanation. The Berne
Convention only assures that moral rights exist, but it does not address the
question of a potential waiver of moral rights. Each individual member
state has to determine in its own legislation to which extent — if any — an
author is able to waive such rights.*®

The possibility of waiving moral rights, plus its legal effectiveness and
the potential scope of a waiver, is one of the most pressing questions for
Creative Commons licenses. This is especially true with regard to the
Continental European copyright regimes, such as France, which is
considered to be the birthplace of the moral rights doctrine.*” Traditionally,
France and other “droit d’auteur” jurisdictions have provided a much
stronger and broader protection of moral rights than most of the copyright
regimes based on common law. The French legislation currently states that
moral rights are “inalienable”, and although upon the author’s death they
may be transmitted to his or her legal successors, they may not be
otherwise transferred or assigned. Consequently, French courts have
determined that “1) authors cannot legally relinquish or abandon the rights
of attribution or integrity altogether, 2) advance blanket waivers are
unenforceable, and 3) narrowly tailored waivers that involve reasonably

24 See footnote 11: Attribution became standard in version 2.0 of the Creative

Commons licenses (http://creativecommons.org/weblog/entry/4216 )
2 See Garlick, Creative Commons Version 3.0 licenses — A brief explanation,
available at http://wiki.creativecommons.org/Version_3

For further reading about how a potential waiver has been handled in different
jurisdictions, see the detailed report Moral Rights in Puerto Rico and the Creative Commons
3.0 licenses —available at http://mirrors.creativecommons.org/international/pr/moral-
rights.pdf
7 For details regarding theory and origin of moral rights in France see Schmidt-
Szalewski (1992), page 187-194 (187 et seq.) as well as Pessach (2003), page 250-270 (250
et seq.).
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foreseeable encroachments on the author’s moral rights are generally
valid.”**

Most other Continental European copyright jurisdictions follow the
French tradition in their own regulation of moral rights. Despite the current
debate in Germany about whether it might be possible to partially waive
copyright including moral rights®, there has not yet been room for any
different understanding of moral rights. German courts and most scholars
still accept assignments only under the condition that the changes are
specified, meaning that the author must have a realistic chance to foresee
any changes that will be made.’® This option is rather unlikely, if not
impossible, within the context of standardized open content licenses such
as the Creative Commons licenses.”’ France and Germany being only two
examples of how moral rights are conceived as “inalienable” and thereby
proscribing any assignment or waiver of such rights, many other
jurisdictions can be found to follow the French approach.*

On the other hand, most common law countries have traditionally
favored the protection of economic rights within the copyright regimes,
although moral rights have found their way into the copyright laws by other
means.” In the past decades countries like the United Kingdom and
Australia have developed a moral rights concept in their national legislation
but simultaneously allowed a waiver of such rights.** Between these two
different approaches to moral rights, there are some jurisdictions such as
the Netherlands, which traditionally follow the Continental European “droit
d’auteur approach” but allow a partial waiver under certain
circumstances.”® Under Canadian copyright law, which is heavily

2 See Rigamonti (2006).

» For further reading about the discussion in Germany and France, see Metzger
(2003), page 9-23 (9 et seq.).

0 Ibid.

o Ibid.

32 See the detailed examination about the situation in Spain, Mexico, and other
jurisdictions in the report Moral Rights in Puerto Rico and the Creative Commons 3.0
licenses available at http://mirrors.creativecommons.org/international/pr/moral-rights.pdf

33 Dietz/Schricker, Urheberrecht, Vor §§ 12 ff. Marginal number 21. See also report
Moral Rights in Puerto Rico and the Creative Commons 3.0 licenses —available at
http://mirrors.creativecommons.org/international/pr/moral-rights.pdf

34 The possibility of a waiver has led some scholars to question the level of
compliance to their international obligations — for details, see Dworkin (1995).

3 "Section 25(3) of the Dutch Copyright Act allows authors to waive some of their
moral rights (the right to attribution and to oppose slight changes made to the work).
However, the moral right Section 25(1) under d. to oppose 'any distortion, mutilation or
other impairment of the work that could be prejudicial to the name or reputation of the
author or to his/her dignity as such' cannot be waived." For details, see Hendriks,
Developing CcC Licenses for Dutch Creatives, available at
http://fr.creativecommons.org/articles/netherlands.htm as well as the detailed report “Moral
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influenced by the civil law tradition of Quebec, moral rights may not be
assigned but may be waived in whole or in part.** However, the act of
assigning a copyright in Canada does not in itself constitute a waiver of any
moral rights. Therefore, any act or omission contrary to one of the author’s
moral rights is, without the author’s consent, an infringement of his or her
moral rights.”’

Finally Japan deserves a separate analysis. Under Japanese law, any
modification “against the author’s will” could be a violation of the moral
right of integrity.”® If the modification is made in a way “where it is
possible to directly perceive the essential characteristics of the original
work” such a modification can be a violation of the moral right of integrity
if the author’s consent is missing.”’ Even though it can be argued that by
allowing derivative works through a Creative Commons license implies
that the author gave his consent and that at least part of the moral right of
integrity is “licensed”, there remains a risk of violating the moral right of
integrity if the resulting derivative work is outside the scope of what the
author thought he was licensing.*’

Different regulations and interpretations of moral rights make their
adaptation in various jurisdictions one of the most important legal issues
when working with Creative Commons licenses. One approach could be to
not mention moral rights in Creative Commons licenses at all.*' Not
addressing moral rights in the legal code could be argued as leaving the
legal code open for interpretation by the respective court in the case of an
infringement. But what would be the consequence if Creative Commons
licenses did not provide for any regulation regarding moral rights? Would
the court simply recognize moral rights as they are implemented and
executed in the respective national law? And what impact could this have
for the existence of the license, especially for the section allowing
derivative works?

Rights in Puerto Rico and the Creative Commons 3.0 licenses -—available at
http://mirrors.creativecommons.org/international/pr/moral-rights.pdf

36 http://creativecommons.ca/index.php?p=moralrights and
http://mirrors.creativecommons.org/international/ca/english-changes.pdf

37 See the report “Moral Rights in Puerto Rico and the Creative Commons 3.0
licenses* —available at http://mirrors.creativecommons.org/international/pr/moral-rights.pdf

38 Article 20 Japanese Copyright Act available at
http://www.cric.or.jp/cric_e/clj/clj.html

3 Supreme Court of Japan:
http://www.courts.go.jp/english/judgments/text/1980.03.28-1976.-0-.No0.923.html

40 Tokyo High Court, dated 1999.9.21. (Heisei 11 (ne) 1154)

4 Creative Commons licenses version 1.0 did not address moral rights at all. For

details see the overview of different license versions available at
http://wiki.creativecommons.org/License versions
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Taking again the German situation as an illustrative example, the whole
section of the Creative Commons license that allows for derivative works
would most likely be considered invalid under the German law of standard
terms.” Creating and distributing derivative works would be impossible.
To avoid such a risk of invalidity, moral rights have to be dealt with in
Creative Commons licenses if these licenses are to be used whenever
German law is applicable. Similarly, most other Continental European
jurisdictions licenses have to deal with the specific and mostly very
restrictive moral rights regulation in their respective national legislation.

Because of this uncertainty and especially because of the fact that
interpretation by local courts cannot be clearly foreseen, it was discussed
and decided amongst the global Creative Commons International Network
to address moral rights in the Creative Commons licenses. Instead of not
mentioning moral rights at all, with the hope that local courts would
implement it adequately, moral rights are now dealt with in the Creative
Commons licenses. To provide clarity regarding the treatment of moral
rights, it was agreed to explicitly retain the moral right of integrity in those
jurisdiction licenses that have to deal with a strong level of protection for
the moral right of integrity, as evidenced by the risk that local courts would
take a dim view of a license which does not expressly include moral
rights.*

Consequently, the next question when evaluating the Creative
Commons licenses in terms of moral rights is whether those rights should
be waived or not. Since most jurisdictions throughout the world grant moral
rights to authors, but only some of them allow for a waiver, the issue of a
potential waiver presents a challenge for Creative Commons licenses.
Many users within the community are in favor of a license that permits
creators to “completely” waive moral rights, because only such a license
would ensure that the freedom to create derivatives and build upon other’s
works can be exercised to the fullest extent possible. On the other hand, it
has again been argued that the Creative Commons licenses would face the
risk of being vulnerable to judicial validity in the case that the respective
national copyright legislation conceives moral rights as “inalienable” and
therefore proscribes any assignment or waiver of such rights. Thus, the
policy question to be evaluated is which uncertainty is more tolerable: the
one brought by the possibility of claims against (downstream) users for

42 See Article 306 of the German Civil Code which states that “To the extent that the

terms have not become part of the contract or are ineffective, the contents of the contract are
determined by the statutory provisions (Verbot der geltungserhaltenden Reduktion)”
available at http://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html

3 See Garlick, Creative Commons Version 3.0 licenses — A brief explanation,
available at http://wiki.creativecommons.org/Version_3#Further Internationalization
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integrity rights violation or the uncertainty brought by having the licenses
per se vulnerable to attack for providing moral rights waiver.**

To make it even more complicated, not only does this question have to

be discussed on a national level for each respective jurisdiction license, but
it also has an impact on an international level, since all Creative Commons
licenses have to work globally as well. When drafting the moral rights
wording for a national version of the Creative Commons licenses while at
the same time looking at the different regulations for moral rights in
different jurisdictions, the question of applicable law becomes relevant.
Will the respective national copyright legislation necessarily always
provide the basis for discussions and interpretation of the moral rights
section of that particular associated Creative Commons license? Hence, the
issue about moral rights proves perfectly how almost every legal question
regarding Creative Commons licenses coincides with rules of Private
International Law. In the case of moral rights, and after careful
consideration and consultation with the international legal network, it was
agreed that most jurisdictions should implement a simple wording stating
that moral rights remain untouched by the respective Creative Commons
license, so as to ensure validity of the license but allows for the exercise of
the rights provided by the license to the fullest extent permitted by
applicable law in order to respect the freedom to modify the work as
broadly as possible. For most of the national jurisdiction licenses, the
following simple wording served as a basis for discussion during the
porting process: “Moral Rights remain unaffected to the extent they are
recognized and not waivable by applicable law.”
This approach® allows the user to exercise the rights under the license to
the fullest extent possible, while also protecting the license from any
challenge and potential risk of invalidity based on an improper or void
waiver. It also leaves enough room for interpretation at the respective
national level and at the same time fits perfectly into the overall
international harmonization efforts of the global porting project.

44 This question had to be evaluated and answered for many different jurisdiction

licenses. As an example, please see the detailed report for the porting process in Puerto Rico
Moral Rights in Puerto Rico and the Creative Commons 3.0 licenses —available at
http://mirrors.creativecommons.org/international/pr/moral-rights.pdf

a It has to be emphasized that this approach is only used as a starting point for
discussion for each national CC project. Based on this approach, a specific wording for the
respective national jurisdiction license needs to be elaborated and implemented to best
match the situation given by the national legislation which can end up to be the same
wording or end up in something more specific, such as the Dutch solution available at
http://mirrors.creativecommons.org/international/nl/english-retranslation.pdf, or the wording
in the CC licenses for New Zealand, available at
http://creativecommons.org/licenses/by/3.0/nz/legalcode
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Neighboring Rights and especially the European Database Directive: In
addition to the traditional protection of “copyrightable works”, most
European copyright systems*® also provide protection for “related rights”
(“neighboring rights”) and through the European Database Directive®’ for
databases (“sui generis database protection”).* Similar to the
argumentation for the protection of neighboring rights, the Database
Directive allows for the special protection of a database “which shows that
there has been qualitatively and/or quantitatively a substantial investment in
either obtaining, verification or presentation of the contents to prevent
extraction and/reutilization of the whole or of a substantial part, evaluated
qualitatively and/or quantitatively, of the contents of that database™.
Obviously, the rationale behind protection is not the personal intellectual
creation, as it is the prerequisite for copyright protection in most European
jurisdictions®, but rather the investment shown by the maker of a
database.”

In the past, some of the European localized and translated versions of
Creative Commons licenses (see Belgium, France, Germany and
Netherlands) contained a reference to the respective national legislation
passed pursuant to the Database Directive by defining a “work” to include
databases protected by these laws.”> However, most other European

46 See Directive 2006/115/EC of the European Parliament and of the Council of 12
December 2006 on rental right and lending right and on certain rights related to copyright in
the field of intellectual property, which harmonizes the situation regarding rental right,
lending right and certain related rights as to provide a greater level of protection for literary
and artistic property in Europe. Similarly to the European situation, most Latin American
jurisdictions recognize “neighboring rights” or “related rights” as well. As an example, see
the situation in Guatemala explained in the summary of substantial legal changes for the

Guatemalan Creative Commons licenses available at
http://mirrors.creativecommons.org/international/gt/english-changes.pdf
4 Directive 96/9/EC of the European Parliament and of the Council of 11 March

1996 on the legal protection of databases.

48 Whereas the US concept of Copyright may protect all creative expressions,
including the performing rights, such rights are separately qualified as “related rights* in EU
jurisdictions. For Details see Hendriks, Developing CC licenses for Dutch Creatives,
available at http://fr.creativecommons.org/articles/netherlands.htm

g Directive 96/9/EC of the European Parliament and of the Council of 11 March
1996 on the legal protection of databases. For details about the database right, see also
http /len.wikipedia.org/wiki/Database right

See definition of “copyrightable work” in Section 2 of the German Copyright Act

available at http://www.iuscomp.org/gla/statutes/UrhG.htm#2

31 For details regarding the US and Dutch use of the term “copyright” and the
addition of related rights see Hendriks, Developing CC Licenses for Dutch Creatives,
available at http://fr.creativecommons.org/articles/netherlands.htm

2 See the Dutch Creative Commons licenses version 1.0 and the explanation of the
substantial legal changes available at
http://mirrors.creativecommons.org/international/nl/english-changes.pdf ~ as well as the
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licenses did not mention the database rights at all, even if the Database
Directive had already been implemented in their national legislation.
Neighboring rights and in particular the database right turned out to be one
of the most controversial and the most inconsistently treated aspects in the
European licenses.

The main argument for addressing these rights in the European licenses
is that these rights are defined so broadly that, without addressing them, the
national versions of the Creative Commons licenses are not complete, nor
exercisable in practical applications, particularly in Internet collections.
The main argument follows that without the neighboring rights and
database right included, the Licensor would still hold some exclusive rights
in the work, which were intended to be licensed. To resolve this problem, it
was suggested to explicitly incorporate the neighboring rights as well as the
database right in the license text by extending the de