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Abstract
In 2004, the European Union (EU) launched the European Neighbourhood Policy (ENP) to

strengthen cooperation in areas such as migration. In particular, the external dimension of the
EU migration policy in Eastern Europe (the Eastern Partnership countries and Russia) has been
very active and under huge academic scrutiny, mostly with studies claiming that the EU exports
its own norms. Yet, this Europeanisation approach does not take into account the interests and
capacities of Eastern European countries, as well as their perceptions of legitimacy. A decade
after the launch of the ENP, this thesis addresses the question of what norms are actually
adopted in the EU-Eastern Europe migration policy convergence. Three models of policy
convergence (towards EU norms, towards international norms and towards bilaterally-agreed
norms) are identified, depending mainly on the structure of power and perceptions of legitimacy
in Eastern Europe. Migration policy convergence is applied to the cases of (I) readmission, (I1)
visa, (I11) border management and (V) labour migration.

The doctoral dissertation concludes that the EU-Eastern Europe migration cooperation has not
consisted in the systematic adoption of EU norms. It argues that the EU primarily has promoted
security-related EU norms (readmission agreements and Integrated Border Management).
However, due to lack of enough EU leverage and low perceptions of EU legitimacy among the
Eastern neighbours, the EU has offered incentives in the field of mobility (visa policy and
mobility partnerships). Empirical evidence shows weaknesses in policy convergence to EU
norms, consisting mainly in socialisation measures (information exchange and capacity-
building). One of the main findings of the thesis is that the EU is actively promoting, in the
framework of visa liberalisation, policy convergence towards international norms in the area of
rule of law. In fact, norms emanating from the Council of Europe and the United Nations are
perceived as more legitimate than EU norms. However, this EU role as norm-transmitter has to
be nuanced by the fact that to date the EU has played a relatively limited role in promoting
international norms in the area of migrants' rights. Finally, convergence to bilaterally-agreed
norms has been the least predominant. A comparison across Eastern European countries shows
that the policy instruments adopted are by and large similar for the sake of consistency.
Nonetheless, the leverage of each country vis-a-vis the EU has usually shaped more or less
favourable conditions for the country. In addition, the perceptions of legitimacy and willingness
of each country to come closer with the EU are essential. Overall, Ukraine, Moldova and
Georgia are willing countries whereas Russia has built a pragmatic cooperation on migration
with the EU, playing a role in the institutionalisation of the migration agenda to Eastern Europe.
Finally, the thesis contributes overall to debate on the EU soft power in the Neighbourhood,
concluding that the adopted migration policy instruments are much more oriented at promoting

security than mobility.



Resumen en castellano
La Union Europea (UE) presentd la Politica Europea de Vecindad (PEV) en 2004 para fortalecer la

cooperacion en areas como la inmigracion. La dimensidn exterior de la politica de inmigracion de la
UE hacia Europa Oriental (Asociacion Oriental y Rusia) ha sido muy activa y objeto de numerosos
trabajos académicos, en gran parte centrados en afirmar que la UE exporta sus propias normas. Sin
embargo, la teoria de europeizacion no tiene en cuenta los intereses y capacidades de los paises de
Europa Oriental, asi como sus percepciones de legitimidad. Una década después de la puesta en
marcha de la PEV, la tesis responde a la cuestion sobre qué normas la UE y Europa Oriental adoptan
en la convergencia normativa en materia de inmigracion. Se identifican tres modelos de
convergencia (hacia normas de la UE, normas internacionales y normas acordadas bilateralmente),
en funcion fundamentalmente de la estructura de poder y de las percepciones de legitimidad en
Europa Oriental. La convergencia normativa en politica de inmigracion se aplica a los casos de (I)
readmision, (I1) visados, (I11) gestion de fronteras e (IV) inmigracion laboral.

La tesis doctoral concluye que la cooperacién en politica de inmigracion entre la UE y Europa
Oriental no consiste en la adopcion sisteméatica de normas de la UE. Argumenta que la UE ha
promovido fundamentalmente normas de la UE en el &mbito de seguridad (acuerdos de readmision y
Gestion Integrada de Fronteras). Aun asi, debido a la falta de poder suficiente de la Unidn y a bajas
percepciones de legitimidad de la Unidn entre los vecinos de Europa Oriental, la UE ha ofrecido
incentivos en el ambito de la movilidad (politica de visados y asociaciones para la movilidad). La
evidencia empirica muestra debilidades en la convergencia normativa hacia normas de la UE, que
consisten en gran parte en medidas de socializacion (intercambio de informacion y formacién). Uno
de los resultados mas significativos de la tesis es que la UE promueve activamente, en el marco de la
liberalizacion de visados, la convergencia normativa hacia normas internacionales en materia de
estado de derecho. Las normas que emanan del Consejo de Europa y de Naciones Unidas son de
hecho percibidas como mas legitimas que las normas de la UE. No obstante, este rol de la UE como
transmisora de normas hay que matizarlo por el hecho de que la UE ha jugado hasta la fecha un rol
limitado en promover normas internacionales de derechos de los inmigrantes. Finalmente, la
convergencia hacia normas acordadas bilateralmente ha sido el modelo menos predominante. La
comparativa entre los paises de Europa Oriental muestra que los instrumentos adoptados son
similares por el objetivo de la UE de ser coherente. Sin embargo, el poder de negociacion de cada
pais con la UE ha dado pie a condiciones mas o menos favorables para el pais. Ademas, las
percepciones de legitimidad y la voluntad de cada pais de acercamiento a la UE son elementos clave.
En conjunto, Ucrania, Moldavia y Georgia son paises favorables al acercamiento a la UE mientras
gue Rusia ha construido una cooperacion pragmatica en materia de inmigraciéon con la UE,
influyendo en la institucionalizacion de la agenda de inmigracion con Europa Oriental. Finalmente,
la tesis contribuye globalmente al debate sobre el soft power de la UE en la vecindad, concluyendo
que los instrumentos de inmigracion adoptados estdn mucho més orientados a promover la seguridad

que la movilidad.



Resum en catala
La Unio Europea (UE) va presentar la Politica Europea de Veinatge (PEV) el 2004 per tal d'enfortir

la cooperaci6 en arees como ara la immigracio. La dimensi6 exterior de la politica d'immigracio de
la UE a Europa Oriental (Associacioé Oriental i RUssia) ha estat molt activa i objecte de nombrosos
treballs academics, en gran part centrats en afirmar que la UE exporta les seves propies normes.
Tanmateix, la teoria d'europeitzacio no té en compte els interessos i capacitats dels paisos d'Europa
Oriental, aixi com les seves percepcions de legitimitat. Una decada després de la posada en marxa de
la PEV, la tesi respon a la qlestidé sobre quines normes la UE i Europa Oriental adopten en la
convergéncia normativa en matéria d'immigracio. S'identifiquen tres models de convergencia (envers
normes de la UE, normes internacionals i normes acordades bilateralment), en funcié
fonamentalment de l'estructura de poder i de les percepcions de legitimitat a Europa Oriental. La
convergéncia normativa en politica d'immigracié s'aplica als casos de () readmissié, (I1) visats, (111)

gestio de fronteres i (IV) immigracié laboral.

La tesi doctoral conclou que la cooperacié en politica d'immigracio entre la UE i Europa Oriental no
consisteix en l'adopcié sistematica de normes de la UE. Argumenta que la UE ha promogut
fonamentalment normes de la UE en I'ambit de seguritat (acords de readmissio i Gestio Integrada de
Fronteres). Malgrat tot, a causa de la manca de poder suficient de la UE i a baixes percepcions de
legitimitat de la UE entre els veins d’Europa Oriental, la UE ha ofert incentius en I'ambit de la
mobilitat (politica de visats i associacions per a la mobilitat). L'evidéncia empirica mostra debilitats
en la convergencia normativa envers normes de la UE, que consisteixen en gran part en mesures de
socialitzacio (intercanvi d'informacié i formaci6). Uns dels resultats més significatius de la tesi és
que la UE promou activament, en el marc de la liberalizacio de visats, la convergéncia normativa cap
a normes internacionals en matéria d'estat de dret. Les normes que emanen del Consell d'Europa i de
Nacions Unides son de fet percebudes com a més legitimes que les normes de la UE. No obstant,
aquest rol de la UE como a transmissora de normes cal matitzar-lo pel fet que la UE ha jugat ara com
ara un rol limitat en promoure normes internacionals de drets dels immigrants. Finalment, la
convergéncia envers normes acordades bilateralment ha estat el model menys predominant. La
comparativa entre els paisos d'Europa Oriental mostra que els instruments adoptats sén similars per
I'objectiu de la UE de ser coherent. Tanmateix, el poder de negociaci6é de cada pais amb la UE ha
donat peu a condicions més o0 menys favorables pel pais. A més a més, les percepcions de legitimitat
i la voluntat de cada pais d'apropament a la UE sén elements clau. En conjunt, Ucraina, Moldavia i
Georgia son paisos favorables a I'apropament a la UE mentre que RUssia ha construit una cooperacio
pragmatica en matéria d'immigracié6 amb la UE, influint en la institucionalitzaci6 de l'agenda
d'immigracié amb Europa Oriental. Finalment, la tesi contribueix globalment al debat sobre el soft
power de la UE al veinatge, concluent que els instruments d'immigracié adoptats estan molt més

orientats a promoure la seguretat que la mobilitat.
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CHAPTER I. Introduction

1. Introduction

The ENP was as grandiose in its ambition
as it was timid and insufficient in its implementation.
(Lehne, 2014)

The Treaty of Lisbon established that the European Union (EU) shall “develop a special
relationship with neighbouring countries, aiming to establish an area of prosperity and
good neighbourliness, founded on the values of the Union and characterised by close
and peaceful relations based on cooperation” (Treaty on European Union - TEU, 2009:
article 8.1).1 In order to implement this objective, the European Neighbourhood Policy
(ENP) was launched in 2004, based on the Commission Communication on a Wider
Europe (European Commission, 2003a). Academic debate soon emphasised the EU
influence and capacity to transform its neighbours, exporting EU rules and standards. In
other words, authors contended that the EU soft power in the Neighbourhood was
translated into the Europeanisation of neighbouring countries.” Despite the literature
highlighting the role of the EU as a regional normative power, the ENP was soon

criticised for its imperialist and Eurocentric approach (Barbé, 2005).

In 2015, more than a decade after the launch of the ENP, the widespread assumption in
the literature of the EU soft power in the Neighbourhood has been called into question.
Several authors have been vocal in challenging the alleged influence of the EU in the
Neighbourhood. For instance, Lehne (2014) argues that “much of the EU’s
neighborhood is in turmoil, economic transition has slowed down, and the EU’s
influence is diminished. It is time for a Copernican revolution in the EU’s neighborhood
policy. The union is not the center of the universe, and its neighboring states are not
satellites but follow their own trajectories. (...) Some want the closest possible relations

with the EU; others wish to remain distant.”

! See Hanf (2011) for a legal interpretation of article 8 TEU.
2 On the concept of Europeanisation, see Radaelli (2000) and Bérzel and Risse (2000). Chapter 111 will
develop the terminology used in the dissertation.



Likewise, Mikail (2015) claims that “[t]he results (of the ENP) are dubious. The union’s
top-down approach worked neither with the Eastern Partnership (EaP)* countries nor
with the countries of the Southern Mediterranean. And the EU still has to figure out
how its own Eurocentric considerations can serve countries whose populations are
struggling simply to achieve security, stability, and better living conditions.” This thesis
will shed light into the EU’s role in the Neighbourhood in this timely moment of
reflection of the effectiveness of the ENP, more than a decade after the policy was put
in place, by looking at the actual norms which are part of its cooperation with

neighbouring countries.

The EU policies with neighbouring countries have developed in parallel with the
process of European integration in the so-called external dimension of a given EU
policy area. Among them, the external dimension of the EU migration policy has been
one of the most significant and far-reaching policies the EU has developed, notably with
the countries of the ENP. Migration policy instruments have been adopted first in the
countries neighbouring the EU to the East: the EaP countries and the Russian
Federation, which are named 'Eastern Europe' in this doctoral dissertation.® These
countries have only been neighbouring the Union since the accession of Central and
Eastern European countries in 2004 and in 2007.> Although at a much slower pace, the
external dimension of EU migration policy is also being progressively deployed to the

countries of the Southern Mediterranean.

Regarding the policy convergence, or increased assimilation of norms in the EU
migration cooperation with the EaP and Russia, predominantly the literature claims that

the EU exports its own norms and standards — the acquis communautaire to Eastern

® The Eastern Partnership (EaP) initiative was launched under the Czech Presidency at a summit in
Prague in May 2009. It constitutes the first attempt to provide both a bilateral and a multilateral
framework to the Eastern European neighbours of the Union: Belarus, Moldova and Ukraine, as well as
the three South Caucasian Republics (Armenia, Azerbaijan and Georgia). Russia decided not to
participate in the initiative, since it perceived it as a mechanism to extend the sphere of influence of
Brussels in Eastern Europe. Furthermore, Moscow would have been on equal footing with former Soviet
countries as partner in the EaP.

* Hereafter referred to as Russia. Lascoumes and Le Galés (2007) define policy instruments as a "device
that is both technical and social, that organises specific social relations between the state and those it is
addressed to, according to the representations and meanings it carries. It is a particular type of institution,
a technical device with the generic purpose of carrying a concrete concept of the politics/society”.

® The EU Eastern border was extended in 2004 to Estonia, Latvia, Lithuania, Poland, Slovakia and
Hungary and in 2007 to Romania. Bulgaria and Croatia are not directly bordering Eastern European
countries.


http://carnegieeurope.eu/strategiceurope/?fa=60123

Europe.® While the literature has focused on assessing the development of the migration
policy instruments, including its scope, accountability and compliance with the
protection of fundamental rights, the added value of this doctoral dissertation lies in
addressing systematically the policy convergence models of migration policy

instruments.

Nevertheless, the thesis will demonstrate with empirical evidence that there is actually
quite a more nuanced picture of EU policy convergence with Eastern Europe in the
migration field. An analysis of the migration agenda set out between the EU and Eastern
Europe reveals that norms emanating from international organisations such as the
Council of Europe or the United Nations (UN) are part of the migration cooperation.
Moreover, the adoption of bilateral, tailor-made agreements has also been part of
migration cooperation between the Union and Eastern Europe. It seems that the
assumption that the EU only seeks to promote the acquis does not reflect all the
measures which are part of the EU migration cooperation. Therefore, this thesis builds
on the misfit between the predominant Europeanisation theoretical approach and
empirical evidence that shows that the export of EU norms is not always the model

followed.

The EU migration policy is currently subject to a broad debate on the orientation it
should take in the future, with the adoption of a European Agenda on Migration
(European Commission, 2015c). Actually, migration has been identified as one of the
priorities of the Juncker Commission.” As a consequence, the traditional function of
Commissioner for Home Affairs has been reshuffled as Commissioner for Migration,

Home Affairs and Citizenship.®

The external dimension of the EU migration policy has been articulated under the
umbrella of the Global Approach to Migration (GAM) since 2005,° which was

strengthened with a mobility component in 2011 with the adoption of a Global

® See Knill (2005) on the concept of policy convergence.

" The college of Commissioners chaired by President Jean-Claude Juncker took office in November 2014
after the European Parliament elections held in May 2014.

® Dimitris Avramopoulos has been holding this position since November 2014. His predecessor was
Commissioner for Home Affairs Cecilia Malmstrom (2009-2014). See Carrera and Guild (2014b) for a
detailed analysis of the distribution of responsibilities on migration issues across the members of the
Juncker Commission.

% See European Commission (2005b) on the vision for the external dimension.
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Approach to Migration and Mobility (GAMM).'° Striking a balance between security
and mobility in the external dimension of the EU migration policy has been a challenge
since the time the EU started cooperating in the field of Justice, Liberty and Security
(JLS). The present thesis will shed light on the extent to which the GAMM provides

mobility opportunities for the people of Eastern Europe.

This introductory chapter will present the research design of the thesis, including the
relevance of the object of study — the policy convergence between the EU and Eastern
Europe in the field of migration -, the objectives and research questions. In the
subsequent section, the case studies are presented. Section 4 deals with the methodology
applied in the research. To conclude, the chapter presents the structure of the

dissertation and some concluding remarks.

2. Research design

2.1 Relevance of policy convergence between the EU and Eastern Europe in
the field of migration

The object of study of this doctoral dissertation is the policy convergence between the
EU and Eastern Europe in the field of migration. A first consideration to bear in mind is
that the EU migration cooperation with Eastern Europe is relatively a nascent policy
domain. While the EU started formulating migration policies under the third pillar on
Justice and Home Affairs (JHA) of the Treaty of Maastricht, it only started developing
an external dimension on migration in 1999 with the entry into force of the Treaty of
Amsterdam. An indication of the recent development of the policies is that the first
document setting out an EU migration agenda with a country in Eastern Europe was the
2001 EU-Ukraine action plan on JHA (European Union — Ukraine, 2001).

After the demise of the Soviet Union, the EU negotiated partnership and cooperation
agreements (PCAs) with Eastern European countries, which are being progressively
replaced by association agreements. These new agreements reflect the current state of

cooperation between the EU and each country and provide a strengthened legal basis in

9 The GAM was launched under British Presidency at the Hampton Court European Council in 2005.
Chapter Il will further elaborate on the GAM.

4



order to facilitate the further development of the cooperation. So far, association
agreements are provisionally applied in Ukraine, Moldova and Georgia. Chapter II
provides an overview of the EU bilateral cooperation framework with Eastern Europe.

The thesis will show how the literature of the external dimension of the EU migration
policy has paid particular attention to the link between security and mobility from a
normative point of view.' Critical normative strands in the literature have analysed the
implications of the formulation of an EU migration policy for the protection of
fundamental rights and freedoms in the EU, in particular in respect of the visa
liberalisation process and of the adoption of mobility partnerships.*? Albrecht (2002)
coined the concept of fortress-Europe to refer to the security measures such as visa
requirements and increased checks at the EU external border. Actually, both legal and
political science works have addressed the protection of fundamental rights in the

external dimension of the EU migration policy.™

Academic work has also given attention to the process of integration of the EU
migration policy ad intram, whereas the external dimension has been less explored.
However, scholarly work on the external dimension includes a number of reference

academic studies.*

Furthermore, among the migration policy instruments adopted in third countries, those
which are legally binding have been the object of more academic work. While the
negotiations on readmission and visa facilitation agreements have been covered broadly
in the literature, non legally-binding instruments such as the visa liberalisation process,

mobility partnerships and Frontex working arrangements have been less researched.™

1 As Bigo contends, while there is a lot of activity on security, “il n’en va guére de méme pour les droits
de la défense en matiere judiciaire ou pour une extension a la méme vitesse des droits et libertés des
citoyens et des étrangers vivant sur le territoire de 1’Union” (2009: 331).

2 The EU visa policy is dealt with in Chapter VI and mobility partnerships in Chapter VII.

3 See Manero Salvador (2014) and Pacouau (2014) for comprehensive accounts on the protection of
fundamental rights in the EU external policies.

14 See the work of Balzacq (2009), Boswell (2007), Didier, Carrera, Delgado (2010), Esteve (2009, 2010,
2012, 2014), Fajardo del Castillo (2006), Garcia Andrade (2013), Guild and Walker (2010), Guild,
Khasson and Mir (2007), Iglesias Sanchez (2012), Kerchove and Weyemberg (2003), Lavenex (2006),
Lavenex and Ucarer (2004), Martin y Pérez de Nanclares (2002, 2008, 2012), Pi LLorens (2010, 2014),
Olesti Rayo (2008, 2012), Sterkx (2008), Trauner and Carrapico (2012), Urrea Corres (2012), Wichman
(2007) Wolff and Mounier (2012), Zapata-Barrero and Zaragoza (2008) and Zapater Duque (2012, 2014).
15 On border management, the thesis analyses, besides Frontex (European Agency for the Management of
Operational Cooperation at the External Borders of the Member States of the European Union) working
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The thesis delves into these four policy instruments on equal footing. Its originality lies
in putting together a wide range of policy instruments which are part of an overall
migration policy agenda. There is so far almost no academic work assessing the links

among these policy instruments.

Finally, the dissertation covers not only countries in the Eastern Neighbourhood but also
assesses the EU-Russia migration policy convergence. It is worth noting that EU-Russia
migration cooperation has not had the same scholar attention as developments in the
EaP countries. There is a deficit of scholarly analysis of sector policies in EU-Russia

cooperation which is covered by the thesis.

The object of study of the thesis is relevant because of its timeliness. Since October
2013, when a tragedy off the Coast of Lampedusa took the lives of several hundreds of
migrants, the number of incidents in the Central Mediterranean has not ceased to
increase. The most recent one at the time of writing was on 5 August 2015 just a few
miles off the coast of Libya. This showed how far the EU is to have instruments at its
disposal to respond effectively to the challenge of migration while providing
international protection to refugees. Overall, the thesis will assess broadly the
development of an EU common migration policy.

The latest figures in August 2015 bring the total number of refugees and migrants
crossing the Mediterranean to a dramatic figure close to 300,000, mainly to Greece and
Italy (United Nations High Commissioner for Refugees - UNHCR, 2015). According to
the UNHCR, "the vast majority of last week's arrivals were Syrians (...), Afghans (...)
and Iraqgis (...), confirming that the overwhelming majority of arrivals are likely to

qualify for refugee status™ (2015).

Since migration cooperation is not a concluded process, it was not an easy task to set the
timeframe for analysis. The cooperation indeed evolves and develops quickly. The
future research section at the end of the thesis will explore the many possibilities for

further research on the external dimension of the EU migration policy. The timeframe

arrangements, the activity of the European Union Border Assistance Mission to Ukraine and Moldova
(EUBAM), which is practically under researched to the extent that field work in Odessa was essential for
gathering empirical data.



spans from 1999 with the entry into force of the Treaty of Amsterdam to the JHA
Council in July 2015, after the adoption by the Commission in May 2015 of a new
European Agenda on Migration. Although the EU migration policy with Eastern Europe
is still ongoing, the timeframe from 1999 until 2015 allows the validation of the main

arguments of the thesis.

The doctoral dissertation is innovative from both a theoretical and empirical
perspective. From a theoretical point of view, the dissertation uses an analytical
framework that nuances and refines the predominant strands in the literature on policy
convergence between the EU and neighbouring countries that focus on Europeanisation
as the model to explain relations in a particular sectoral area.

From an empirical point of view, the dissertation makes an analysis on equal footing of
the most significant instruments or tools in EU migration policy deployed in Eastern
Europe, namely readmission agreements, visa facilitation agreements and the visa

liberalisation process, Frontex working arrangements and mobility partnerships.

2.2 Objectives and Concepts

As stated above, the object of study of this doctoral dissertation is the EU migration
policy convergence with Eastern Europe. More specifically, four Eastern European
countries have been chosen: Russia, Ukraine, Moldova and Georgia. The term of EU
migration cooperation refers to the migration policy areas that have been formulated via
the adoption of specific policy instruments between the EU and Eastern Europe.

The migration policy areas chosen for this thesis are readmission, border management,
visa and labour migration cooperation. The respective policy instruments adopted are
readmission agreements, the working arrangements signed between the Frontex agency
and the border services of Eastern European countries, visa facilitation and the process

aimed at the liberalisation of visas and mobility partnerships.

The empirical analysis concentrates mainly on the process leading to the adoption of the
above mentioned instruments. Focusing on the adoption allows us to identify and

explain the EU migration policy convergence models with Eastern Europe. The choice
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of these four policy areas within the EU migration policy does not mean that areas such
as asylum policy and the protection of fundamental rights are not covered in the thesis.
Actually, the thesis will give evidence that a policy instrument like for instance the visa
liberalisation process encapsulates areas like asylum and the protection of fundamental
rights. Academic work has often neglected the cross-cutting nature of many of the

instruments adopted by the EU in the field of migration.

In some cases, the dissertation also focuses on the implementation of policy
instruments, when this is necessary to understand what instruments in the external
dimension of the EU migration policy are actually about, as well as to establish links
between different policy tools. This is the case for readmission agreements, presented as
a priority or cornerstone in the EU migration policy, and mobility partnerships, a policy
tool encompassing a wide range of policy initiatives. While the negotiations on the
adoption of these policy instruments continue to be the main focus of the dissertation, it
IS necessary to also look at how they have been deployed.

The overall objective of the doctoral dissertation is to provide an empirical explanation
of the reasons underlying the option for policy convergence between the EU and
Eastern Europe in the field of migration. As a first step, the policy convergence pattern
will be identified. Then, the factors that explain the EU opted for this particular model
will be examined. This analysis contributes to the theoretical approach on
Europeanisation of the EU Neighbourhood refining and nuancing the predominant
claim that that the EU only seeks to export its EU norms and standards. Building on
existing literature on Europeanisation, the thesis applies systematically an analytical
framework to identify an explain policy convergence models with Eastern Europe in the

field of migration.

At the theoretical level, the main aim of the dissertation is to challenge Europeanisation
as the main strand in the current International Relations literature to explain EU
migration cooperation with third countries. The dissertation has the objective to
contribute to research on what norms and standards are actually being adopted in the
external dimension of the EU migration policy.



This thesis provides a comprehensive overview of policy instruments in the field of
migration with Eastern Europe. Therefore, at the empirical level, the objective is to shed
light on the norms within the policy convergence when the EU and Eastern European
countries adopt migration policy instruments. The research carried out is mainly
empirical and enables to apply an analytical framework and extract theoretical

conclusions with the empirical data.

The term Eastern Europe refers in this dissertation to the countries neighbouring the EU
to the East, regardless of the cooperation framework the EU has set up with them. For
this reason, the term includes not only the countries participating in the ENP*®, but also
Russia, whose cooperation framework with the EU is based on Common Spaces
launched at the Saint Petersburg Summit in 2003.

The ENP is at the time of writing being reviewed in view of the adoption of a
Communication of the Commission and the High Representative on the ENP planned to
be issued in November 2015.'" In this sense, Gartner (2015) contends that “the priorities
of neighbours have shifted, with security a dominant anxiety. Some neighbours have
changed their posture, with — for example — Russia now more aggressive, Azerbaijan

more assertive in rejecting the EU’s demands (...).”

2.3 Research Questions

The thesis follows a deductive pattern. At the theoretical level, it responds to the
questions presented below in order to address whether Europeanisation is the

predominant policy convergence model in the external dimension of the EU migration

policy.

As a first step to the writing of this dissertation, a Master thesis defended in September

2009 focused on policy convergence models identified not on EU migration specific

16 Ukraine, Belarus, Moldova, Georgia, Armenia and Azerbaijan are the Eastern European countries
participating in the ENP.
7 The review of the ENP will be examined in Chapter II.
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policy instruments but on the agenda towards Eastern Europe.*® In addition, the Master
thesis had the aim to identify the reasons why the EU and Eastern European countries
opted for the specific commitments set out in the migration agenda. The actual
questions were
e What are the policy convergence patterns in the EU migration agenda with
Eastern Europe?
e Furthermore, what are the reasons underlying the adoption of the commitments

set out in the migration agenda between the EU and Eastern Europe?

The Master thesis concluded that the EU and Eastern European countries set out a
migration agenda encompassing mainly norms which are not part of the acquis.
Building on the findings of the Master thesis, the doctoral thesis assesses how the policy
commitments have been translated into policy outputs by adopting several policy
instruments. The consequences of the adoption are different policy convergence models
(dependent variable) which are in turn motivated by several factors (independent

variables).

The following questions will be systematically answered for each of the migration

policy areas analysed in the thesis:

1. What are the policy convergence models underlying the adoption of the EU
migration agenda with Eastern Europe?
2. What are the reasons that have led to the choice of these policy convergence

models?

Empirically, the thesis analyses, from a comparative perspective, four countries in
Eastern Europe: Russia, Ukraine, Moldova and Georgia. In light of this analysis, the

following third question will be also answered:

3. What are the differences and similarities in the EU migration cooperation

amongst the countries in Eastern Europe?

'8 |_a agenda de inmigracion de la UE hacia los vecinos de Europa oriental: los casos de Rusia, Ucrania
y Moldova was defended at the Universitat Autdnoma de Barcelona on 9™ of September 2009. The
evaluating panel was composed by Prof Esther Barbé, supervisor of this dissertation, Dr Eduard Sagarra
and Dr Esther Zapater.
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3. Case studies

The thesis deals with four migration policy areas — readmission, border management,
visa cooperation and labour migration. For the four of them, the dissertation has
identified major policy instruments or tools.*® These policy instruments constitute the
case studies because the object of study of the thesis is policy convergence in each of
the policy areas underlying these instruments. The systematic application of the
analytical framework leads to a variation of results. In addition, these cases keep a
balance of representativeness and relevance among policy areas in the external

dimension of the EU migration policy.

Each of the case studies is applied to four countries in Eastern Europe: Russia, Ukraine,
Moldova and Georgia. All of them are former Socialist Republics in the Soviet Union
and subsequently integrated in the Commonwealth of Independent States (CIS).
Nonetheless, Georgia ceased its membership from the CIS officially in 2009.2° As for
Ukraine, it has not ratified the Treaty of accession to the CIS. Actually, armed conflict
in Ukraine since 2013 has had a clear impact on Russia-Ukraine relations and the
Ukrainian Rada has debated the withdrawal of Ukraine of the CIS.?

Brussels has established similar cooperation frameworks with Eastern Europe after the
demise of the Soviet Union, which consisted in the signature of PCAs. The first reason
why these four countries were selected is all that they have all signed readmission and
visa facilitation agreements with the EU. It could be argued that they are the ‘most
advanced’ countries to cooperate with the EU in the field of migration. The successors
of PCAs, association agreements, were signed in 2014 and are provisionally applied in
Ukraine, Moldova and Georgia.

Nevertheless, the four countries differ in a series of aspects. First, their position in the
structure of power in the international system has led to different bilateral relations with

the EU. For instance, the position of Russia as a great power has given way to a relation

19 Both terms are used interchangeably in the dissertation.

% The actual withdrawal of Georgia from the CIS took place in August 2008 after armed conflict with
Russia for the breakaway entity of South Ossetia.

2 Haukkala (2015) suggests that the conflict is the culmination of a ‘long-term crisis’ in EU-Russia
relations linked with the EU’s attempt to order pan-European space and Russia’s reaction to this attempt.
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which puts emphasis on symmetry and reciprocity. Second, the willingness or reticence
of neighbouring countries in adopting the EU migration agenda may differ among the
four countries. Third, despite differences in migration trends, the four Eastern European
countries share demographic contexts characterised by population decline, with low

birth rates and an increasingly ageing population.

As the introduction anticipated, Eastern Europe has been chosen because it has been so
far the area where the EU has developed a stronger cooperation in the field of migration.
This is not surprising if we bear in mind that this is the closest neighbouring region to
the Union. Unlike the Southern neighbours, where the Mediterranean Sea acts as a
border, Eastern Europe is linked with the rest of the EU with a land border.

In fact, all Eastern European countries face a challenge to manage migration flows to
the EU and Russia. As for Ukraine, it is the largest and, arguably, the most important
partner of the ENP (Langbein and Wolczuk, 2012: 863). In fact, the name Ukraine
means ‘border zone’ in old Slavic. Millions of Ukrainians emigrated after the fall of the
Soviet Union, mainly to the EU and Russia.?* Furthermore, Ukraine is as Russia also a

transit country of migrants coming from Southern Asia (European Commission, 2008b).

Ukraine shares intense ties with neighbouring EU Member States, notably with Poland.
Ukrainian and Polish nationals not only benefited from a visa-free regime since 1996
until the accession of Poland to the EU, but maintained an area around the border in
which there were deep economic and social exchanges, coined as ‘borderlands’
(Comelli, Greco and Tocci, 2007).2® The EU regulated the possibility to keep ties
between both sides of the border with the Small Border Traffic Regulation (European
Parliament and Council of the European Union, 2006c), which will be analysed in
Chapter VI.

In fact, the reintroduction of visas for Ukrainian nationals was a matter of concern in
Poland, in what was defined as a “cut through a common cultural homeland” (Lavenex,

2005: 92) or “an exemplary case of the negative consequences of the EU enlargement

22 The International Migration Report (2013) highlights Ukraine as one of the countries with the highest
number of nationals abroad worldwide.

% The Ukrainian city of Lviv, (Polish Lwéw), former capital of the Galicia, extends its area of influence
beyond the border with Poland.
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on the relations between new member states and their Eastern neighbours” (Natorski
and Herranz, 2007: 23).>* The country has been traditionally at the crossroads between
the EU and Russia and its foreign policy is characterised by the supporters of major
approximation with the EU and those who are in favour of a closer partnership with
Russia (Shumylo, 2011). Regarding the armed conflict since 2013 between Ukraine and
Russia, Monar points out that it triggered an increase in asylum applications from
Ukrainian citizens to the EU Member States of 13 times in 2014 (14,040 according to
Eurostat) (2015:1). It remains to be seen how the EU copes with the increased number

of asylum applicants from Ukraine.

As regards Moldova, approximately one third of the population lives abroad.”® The total
dissolution of the industry sector after the fall the Soviet Union is one of the reasons
behind this huge emigration wave. Moldovans emigrated to Russia and the EU.
According to Jaroszewicz and Calus, roughly 10% of its population resides in the EU
(300,000 people). Moldova is the country worldwide with the highest dependence on
income from remittances. Moldova has been coined as a failed state, due to the lack of
de facto control of Chisinau over the self-ruled entity of Transtristria, supported by
Russia. Some authors like Parmentier have even questioned its viability as a state
because of the deadlock in the negotiations for the settlement of the Transnistrian
conflict (2003).

In 2009, Moldova was the scenario of political unrest following parliamentary elections
won by the pro-Russian Communist party and contested by the opposition.
Demonstrators in favour of the opposition called for new elections, arguing fraud in the
vote count. Brussels reacted with scepticism to cooperate further with Chiginau (Dura
and Gnedina, 2009). However, new elections took place in July 2009, with a majority of
seats for the Alliance for European Integration. EU integration became a top priority of
the Government. As former Prime Minister Vlad Filat stated: “The Republic of
Moldova is a European country from both a historical and cultural point of view, and

for sure it will become a member of the European family. We have a clear perspective

2 Natorski and Herranz (2007) defined the relations between Ukraine and Poland as ‘special relations’.
% See Culic (2008) on Moldovan migration to the EU.
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in this sense and we are not going to let it go”.?° In 2015, the pro-European coalition in
Moldova is in crisis due to corruption scandals in the banking sector, which led to the
resignation of Prime Minister Gaburici in June. The civil society platform ‘dignity and
youth’ has organised massive anti-government demonstrations since April 2015

throughout the country.

One element that should be highlighted is Moldova’s close relations with a Member
State: Romania. Amongst the four countries analysed, Moldova is the only country to
share the language and common history with a Member State. Although bilateral
relations between Bucharest and Chisinau are generally smooth, the systematic granting
of the Romanian nationality to Moldovan nationals is contested by the authorities in
Chisinau. In 2015, approximately 500,000 of Moldovan nationals hold also the
Romanian nationality, out of a population of 3,500,000 (Jaroszewicz and Calus, 2015).
The incentive to obtain the Romanian nationality is very tempting for Moldovans for the
opportunity to become EU citizens. This issue will be further examined in Chapter V1.

As regards Georgia, like Moldova the country does not have de facto control over
territory under its sovereignty. The breakaway regions of Abkhazia and South Ossetia
have been out of the control of Thilisi since the disintegration of the Soviet Union and
have led to armed conflicts, in which Moscow has supported the secessionist entities.
The conflict in 2008 with Russia was followed by an Extraordinary European Council,
whereby the Union set up a full JHA cooperation agenda with Tbilisi (Council of the
European Union, 2008e).

Contrary to Ukraine and Moldova, the figures of Georgian nationals abroad are much
less significant, to the extent that the International Organisation for Migration (IOM)
considers Georgia not to be a country where migration plays a major role.?” However,
800.000 people left the country after the declaration of independence.?® Rather, the

migration policy in Georgia is focused mainly to the existence of thousands of

% Translation from Romanian. Declaration of Vlad Filat, 8 February 2009, formerly available on website
of newspaper Moldova azi.

27 Interview with a policy officer from the International Organisation Migration (IOM), Brussels, May
2009.

% Interview with a representative from the Permanent Mission of Georgia to the European Union,
Brussels, May 2009. The Georgian diaspora tends to reside in urban areas. For instance, Barcelona is one
of the EU cities with the highest Georgian community, although it is not relevant in relative terms when
compared to other migrant communities.
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Internally Displaced Persons (IDPs) from Abkhazia and South Ossetia, which

correspond to approximately 5.4% of the Georgian total population.?®

Finally, Russia is the largest country neighbouring the EU. Russia is the second country
in the world by number of migrants after the United States.*® Estimations show that one
million of regular migrants and three to four irregular migrants are present in the
Russian territory.®* For Russia, the fall of the Soviet Union meant that the numerous
populations from former Soviet Republics residing in Russia became suddenly migrants
as they were not granted the Russian nationlity. Since then, Russia has also been a
destination country for migrants from former Soviet Republics, like Ukrainians and
Moldovans.®* Furthermore, Russia is a major transit country for migrants into the EU.

4 Methodology and sources

This doctoral dissertation falls within the Research and Development project ‘EU-
IANUS — the EU in an unsettled international system: crisis, polarity and
multilateralism’, funded by the Spanish Ministry dealing with research and
innovation.®® The analytical framework of the project EUPROX — Coordination,
Internationalisation and Europeanisation at the Proximity of the European Union
(Mediterranean and Eastern Europe — is applied for the analysis of the EU migration
policy convergence with Eastern Europe. Both collective projects have been
implemented by the Observatory of European Foreign Policy. The results of the
EUPROX includes articles in peer-reviewed journals such as Cooperation and Conflict
(Barbé et al., 2009a), the Journal of European Public Policy (Barbé et al., 2009b) and

2 According to the Internal Displacement Monitoring Centre, the figure of IDPs in Georgia is
approximately 233,000. See
http://www.internal-displacement.org/europe-the-caucasus-and-central-asia/georgia/ (last accessed on 20
March 2015).

%0 Roughly 7.5% of the Russian total population (11 million people) are considered to be migrants. Most
of them come from other countries from the CIS. Data extracted from the United Nations Immigration
Report (United Nations, 2013).

31 Data from presentation by Katerina Egorova, Deputy Head of the Federal Migration Service of the
Russian Federation, Moscow State Institute of International Relations - MGIMO, 26 October 2010.

%2 Interview with a representative from the Permanent Mission of Russia to the European Union, Brussels,
June 2009.

3 EU-IANUS (reference number CS02012-33361) is a Research and Development project funded by the
National Research and Development Plan of the Spanish Ministry of Economy and Competitiveness for
the period 2013-2016.
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the collective book La Union Europea mas alla de sus fronteras. ¢Hacia la

transformacion del Mediterraneo y Europa oriental? (Barbé, 2010).

The doctoral candidate was responsible for JHA policies within the project, contributing
to the collective book above mentioned synthesising the results of EUPROX with a
chapter written in co-authorship with Orietta Perni and Juan Pablo Soriano.** More
specifically, the doctoral candidate had at his disposal a four-year predoctoral
scholarship.®* The first phase of the scholarship was conducted at the former Institut
Universitari d’Estudis Europeus - IUEE (2007-2009) of the Universitat Autonoma de
Barcelona whereas the second phase at the /nstitut Barcelona d’Estudis Internacionals —
IBEI (2009-2011) as host institution.

As stated above, the main aim of the Master dissertation was to determine the policy
convergence models that resulted from the commitments adopted in the EU migration
agenda with Eastern Europe as well as the reasons why the EU and Eastern European
countries opted for these policy convergence models. For this purpose, the research
focused on the analysis of the ENP action plans in the cases of Ukraine, Moldova and
Georgia and the Road map for the Common Space on Freedom, Security and Justice in
the case of Russia.

As a next step, the writing of the thesis included the following tasks. First, a state of the
art of the EU migration policy in Eastern Europe was conducted, with the objective to
identify the main elements of the internal and external dimensions of the EU migration
policy. Moreover, the elaboration of a literature review of Europeanisation and policy
convergence beyond EU borders has been a main component of the dissertation. Third,
extensive field work has been conducted. Empirical data from interviews has been a
major contribution to the research. Recurring only to the primary sources of the
databases of the EU institutions would have not sufficed since the policy developments

and processes analysed in the thesis are not fully transparent.

% See Hernandez i Sagrera, Perni and Soriano (2010).
% The Predoctoral Scholarship was part of the FP1 Programme — Ayudas para la Formacion de Personal
Investigador — of the former Spanish Ministry of Innovation and Science.
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Field work has mainly consisted in the elaboration of elite semi-structured interviews,
as well as participant observation. Regarding the interviews, they were conceived with
the aim of reaching a fair, balanced and accurate picture on the adoption of migration
policy instruments in Eastern Europe. Elite interviews have targeted the main actors
involved in the formulation of the agenda and the subsequent adoption of the policy
instruments. The selection of the target interviewees reflects the myriad of actors
involved in the process, both from the side of the EU institutions and the Eastern
European countries. In all cases, the choice has followed a pattern of representativeness

and inclusiveness (see list of interviews at the end of the dissertation) .

Each interview has been tailor-made to the profile of the interviewee, focusing
exclusively on their experience or expertise on the migration policy area at stake. As a
general rule, the interviews have addressed at a first stage the state of the art of the
migration cooperation between the EU and Eastern Europe or a specific Eastern
European country. A second set of topics addressed more in detail the adoption of the

policy instruments.

The language used in the interviews has been mainly English, with several exceptions in
French and Spanish. However, in Moldova, interviews were all conducted in Romanian.
In the field work in Russia and Ukraine, when the interlocutor could not speak English,
interviews were conducted with the help of an interpreter in the Russian language. The
identity of the interviewees has not been revealed in the thesis according to Chatham
House rules. In addition, interviews have not been recorded in order to make the
interviewee feel more at ease when replying to the questions. Instead, notes were taken

to keep track of the information given.

From the EU institutions, interviews were organised with the General Secretariat of the
Council of the European Union, the former Directorate General (DG) of Justice Liberty
and Security of the European Commission (currently divided into DG Migration and
Home Affairs and DG Justice)®® and DG External Relations (integrated into the
European External Action Service — EEAS), representatives from the European Agency
for the Management of Operational Cooperation at the External Borders of the Member

% Originally DG Home Affairs and renamed since November 2014 DG Migration and Home Affairs,
since migration is a top priority of the Juncker Commission.
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States of the European Union (Frontex) and the European Union Border Assistance
Mission for Moldova and Ukraine (EUBAM).

Representatives from Member States have also been interviewed in the Permanent
Representations in Brussels and in General Consulates in Moscow and in Kyiv. Only
the Member States holding the Presidency of the Council of the EU and those with an
active role as regards to EU migration cooperation with Eastern Europe have been
contacted. Finally, the list of interviewees within the EU institutions includes the EU
Delegations to the Eastern European countries. The response rate of all the officials

contacted was very high.

From the Eastern European countries, the dissertation includes the input of the
Ministries of the Interior, the Ministries of Labour and the Border Guard services of the
countries analysed. These are the main implementing bodies of the migration
cooperation with the EU. Moreover, the Ministries for Foreign Affairs, as well as their
Missions to the EU in Brussels, have been valuable sources of empirical data. They are
the interlocutors with the EU institutions and are in charge of coordinating the adoption

of the migration policy instruments.

Moreover, the directors of two of the major Civil Society Organisations in Ukraine
which deal with the EU integration process were interviewed.®” Finally, international
organisations working in the migration field have also been part of the field work, as
long as they are implementing partners of EU financial assistance in Eastern Europe: the
International Organisation for Migration (IOM) and the International Centre for

Migration Policy Development (ICMPD).

Overall, field work has consisted approximately in one hundred interviews, forty-five
conducted in Brussels in 2009 and 2010, seven in Moscow in 2010, three in Warsaw in
2010 (headquarters of Frontex), nine in Chisindu in 2011, three in Odessa in 2011
(headquarters of EUBAM) and twelve in Kyiv in 2011.

%" The Ukrainian Institute for Public Policy and the Centre for Peace, Conversion and Foreign Policy.
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The interviews could be elaborated thanks to three Visiting Research scholarships
awarded in the context of the predoctoral scholarship. The first and second research
stays took place in spring 2009 and 2010 in Brussels, where the doctoral candidate was
part of the JHA Section at the Centre for European Policy Studies (CEPS). The third
research stay was in spring 2011 in Kyiv, at the International Centre for Policy Studies
(ICPS). Interviews in Kyiv, Chisindu and Odessa were conducted during that research
stay. In Chisinau, a collaboration with the research centre IDIS — Viitorul — facilitated

the establishment of contacts in the Moldovan institutions.

The affiliation to the host institutions was essential to take contact with the
interviewees. In this sense, their good reputation among the community made them the
ideal platform from which to successfully conduct the field work. In the particular case
of ICPS, the institution counts with numerous associated analysts that either work for
the Ukrainian Government or in other research institutes. Those contacts were
indispensable to contact the Ukrainian authorities. Otherwise it would have been very
difficult because contacts are not publicly available and any other channels to access the

institutions are usually ineffective.

With regard to the interviews carried out in Moscow and Warsaw, they took place
taking advantage of the participation of the doctoral candidate in other activities. In
Moscow, the candidate had the opportunity to lecture a course on EU-Russia migration
cooperation targeted to officials from the Russian Ministries of the Interior and Foreign
Affairs at the Moscow State Institute of International Relations (MGIMO) in October
2010.® In Warsaw, the candidate contacted the Frontex agency while attending a
conference at Collegium Civitas.® The field work on Georgia could not be possible,
although it was originally planned. Instead, the Mission of Georgia to the EU was

interviewed extensively in Brussels.

As far as the participant observation is concerned, it is worth mentioning that that it was

not a priority method used to obtain empirical data. It was only an option if possible,

% The full name of the course was EU Immigration and Asylum Policies, Border Security: State of Play
and Prospects of Russia-EU cooperation on migration, Moscow State Institute of International Relations
(MGIMO), October 2010.

% INEX Workshop Migration and Visa Issues at the EU’s Eastern Borders, Collegium Civitas, 25-26
November 2010.
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taking advantage of the possibilities of doing a research stay in Brussels at CEPS. It was
especially relevant at the time of the campaign led by the Moldovan Government for
visa-free travel. The doctoral candidate attended several meetings of the Delegation of
the EU-Moldova Parliamentary Cooperation Committee at the European Parliament® as
well as informal meetings held by Members of the European Parliament (MEPs). Also
as part of my work at the European Commission, the doctoral candidate had the chance
to attend meetings from the LIBE and AFET — Foreign Affairs Committees.*!

Although this method to obtain empirical data was not planned at a first stage, it proved
to be efficient to have access to the position of Government representatives at the
highest level. Also, the doctoral candidate could attend meetings of CSOs such as the
Open Society Institute (OSI) meeting on Visa liberalisation in Eastern Europe, held in
Brussels in 2010. Unfortunately, the lack of openness to the public of the institutions in

Eastern Europe made participant observation not possible outside the Brussels context.

Besides field work, the dissertation has consulted the extensive databases of the EU
institutions, in particular the Council register. Both legally and non-legally binding
documents have been consulted. Actually, non-legally binding documents are essential
to follow the processes of adoption of the policy tools examined in the dissertation. The
doctoral candidate has opted for the Harvard referencing style for the reference list since

it is practical to facilite reading throughout the text.

Some of the primary documents quoted in the dissertation have been obtained directly
from the interviewees at the candidate’s request. This is worth mentioning since some
of the case studies depended on these documents as in the case of the Frontex working
arrangements with the Border Guard Services of Eastern European countries. The
documents have finally been published in the Frontex website. Likewise, having had
access to non-papers in the negotiations of the mobility partnerships with Moldova and

Georgia was crucial for the understanding of the development of this policy isntrument.

0 The European Parliament Delegation to the EU-Moldova Parliamentary Cooperation Committee was
chaired by MEP Monica Macovei from the European People’s Party from 2009-14 and is currently
chaired by MEP Andrei Cristea from the S&D Group. Both are from Romania, which shows the
importance attached by this Member State to EU relations with Moldova.

* LIBE is the acronym for the Committee on Civil Liberties, Justice and Home Affairs and for the
Committee for Foreign Affairs of the European Parliament.
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The dissertation has also been the object of an extensive literature review of the
secondary sources available in the field. On the one hand, from a thematic perspective,
the literature on EU JHA policy has been reviewed. With regard to the internal
dimension, it has paid attention to the evolution of JHA from an intergovernmental
cooperation forum to an EU domain subject to the ordinary legislative procedure under
the Treaty of Lisbon. As for the external dimension, the literature from both a
geographical perspective (ENP - EaP) and a theoretical perspective (literature on
Europeanisation to explain policy convergence models) has been analysed. The
literature consulted has been in mainly in English, but also in Spanish, French, German

and Romanian.

This dissertation is the result of eight years of research (2007-2015), with full
dedication from 2007 to 2011. When elaborating the Master thesis, the candidate could
participate in the doctoral school on JHA conducted by Prof Jorg Monar in Strasbourg
in June 2008 to present an outline of the PhD project. Second, the candidate also

participated in the Il World International Studies Conference in Ljubljana in July 2008.

During the remaining period of writing of the doctoral dissertation, the candidate
contributed in numerous international academic conferences, presenting papers which
were published at a later stage. The most relevant ones are a conference on labour
mobility organised by the Universitat Luzern in September 2009; a conference on EU-
Russia cooperation held at the University of Birmingham in November 2009; the
University Association for Contemporary European Studies (UACES) annual
conferences in 2010 and 2011, in Bruges and Cambridge respectively; a Workshop on
migration and visa issues organised by Collegium Civitas in Warsaw in November
2010; a conference on EU-Russia cooperation held at the Universitet Immanuel Kant in
Kaliningrad in December 2010 and in April 2013; the International Conference of
Europeanists organised by the Council for European Studies at Columbia University
and hosted by IBEI in June 2011; a CIDOB-GRITIM Seminar organised in Barcelona
also in September 2011; the EU in International Affairs Conference organised by the
Vrije Universitet Brussel in May 2012; a presentation on mobility in the EaP at a
conference organised by the Polish Institute of International Affairs in June 2013 and a
lecture at the Warsaw Euro-Atlantic Summer Academy in the College of Europe
(Natolin) in July 2014.

21



Moreover, the thesis has benefited from the feedback derived from the participation in
several doctoral schools and seminars: a doctoral school organised by the Université
Paul Cézanne (Aix-en-Provence) in October 2009; a CEPS research seminar which took
place in Brussels in June 2010; a CEPS training school on visas held in Brussels in
February 2011. Finally, the Doctoral candidate took part as a representative from civil
society in an intergovernmental conference organised by the Moldovan Government on

the implementation of the Stockholm Programme in January 2011 and 2012.

The work presented in the conferences mentioned above has led to publications in peer-
reviewed journals such as European Security, the Cambridge Review of International
Affairs and the Journal of Baltic Studies, as well as chapters in edited volumes
published by Routledge (with Dr Sergio Carrera), Ashgate and Tecnos (collective work
of the European Observatory of European Foreign Policy). ** Moreover, the candidate
published an article at the Ukrainian press (Kyiv Post) and policy articles assessing the

EU-Moldova JHA cooperation in Moldova.

The doctoral candidate has had the opportunity to write two reports as external expert
for the LIBE Committee of the European Parliament. In fact, the LIBE Committee
funds reports on key JHA issues authored by external experts. The first one is a
comprehensive state of the art on EU-Russia JHA cooperation (with Olga Potemkina),
presented to MEPs in a hearing in February 2013. The second is a 2014 report on the
impact of visa liberalisation on transborder mobility, encompassing the EaP, Russia, the

Western Balkans and Turkey.*

Finally, in the framework of a traineeship (March-July 2012) at the ENP Sector
Coordination Division of the European External Action Service (EEAS), the candidate
had the opportunity to present the empirical findings of the dissertation to the members

of the Division.

%2 See Carrera and Hernandez i Sagrera (2011) and Hernandez i Sagrera (2009; 2011a; 2011b; 2013a;
2013b).
*% See Hernandez i Sagrera and Potemkina (2013) and Hernandez i Sagrera (2014).
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5. Structure

This section presents and justifies the structure of the dissertation, which is subdivided
in eight chapters. Chapter | — Introduction, provides a first approximation to the object
of study of migration policy convergence between the EU and Eastern Europe. The
research design presents the objective and research questions of the dissertation. For
each of the countries in Eastern Europe (Ukraine, Moldova, Georgia and Russia), a
contextualisation of migration in the country is included. Also, the methodology
followed in the thesis is described comprehensively as well as the different phases of
the drafting process.

Chapter Il — The external dimension of the EU migration policy within the Justice and
Home Affairs domain gives an overview of the development of the EU JHA policies
and, in particular, of the external dimension of the EU migration policy since the Treaty
of Maastricht to the present time. The chapter is conceived as a state of the art of the
origin, nature, evolution and main elements defining the EU migration policy. In
addition, the state of the art includes a review of the cooperation framework between the
EU and Eastern Europe, both bilateral and multilateral.

Chapter Ill — Beyond Europeanisation: an analytical framework to explain EU
migration cooperation with third countries, presents succinctly the three
Europeanisation theoretical approaches that have been most common in the literature to
explain the policy convergence models between the EU and third countries. Those have
its roots in scholarly work dealing with the adoption of the acquis communautaire in the
Central and Eastern European countries at the time of the ‘big bang enlargement’.
Subsequently, these have been applied in literature on the ENP. After this literature
review, section 3 introduces the EUPROX analytical framework, which adds
convergence towards international norms and towards bilaterally-agreed norms as
alternative models to Europeanisation to explain the EU cooperation with Eastern
Europe.

The following four chapters constitute the bulk of the empirical part of the dissertation.
Each chapter assesses policy convergence for each of the policy areas dealt with in the
dissertation, namely readmission (Chapter IV — EU-Eastern Europe Readmission policy
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convergence), border management (Chapter V — EU-Eastern Europe Border
Management policy convergence), visa policy (Chapter VI — EU-Eastern Europe Visa
policy convergence) and labour migration (Chapter VIl — EU-Eastern Europe Labour
Migration policy convergence). Each of the chapters is structured in the same way.
First, the chapters start with a section on the policy as such and the legal basis and
definition of each of the policy instruments. Second, the policy instruments are
systematically analysed in the EU-Eastern Europe migration agenda and the policy
output or their adoption in the countries. Finally, in light of the specificities of the
policy instruments and the process leading to their adoption, the policy convergence

model is identified. Each chapter finalises with a short summary of the main findings.

Lastly, Chapter VIII — Conclusions takes stock of the findings on migration policy
convergence and develops and synthesise a series of explanatory factors. Finally, some
recommendations for future research and reflections on the EU migration policy and
Eastern neighbours will be outlined.

6. Summary

This introductory chapter has presented the object of study of the thesis, migration
policy convergence between the EU and Eastern Europe. EU migration cooperation is a
nascent policy area at EU level, which was partially communitarised with the Treaty of
Amsterdam. The external dimension of the EU migration cooperation with Eastern
Europe has been developed in particular in the framework of the ENP and the EaP for
Ukraine, Moldova and Georgia. The thesis also looks at EU migration cooperation with
Russia.

The migration policy areas explored in the thesis are readmission, border management,
visa and labour migration. A novelty of the dissertation is that it looks at both legally
binding agreements and also soft law policy tools, notably in the fields of border

management and labour migration.

The thesis has the objective to provide an empirical explanation of the reasons why the
EU and Eastern Europe opt for one or more than one model of policy convergence. The
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research questions of what models of policy convergence and what are the underlying
reasons behind their choice will be answered in the thesis. In addition, the comparison
between three ENP countries (Ukraine, Moldova and Georgia) and Russia will allow
drawing conclusions on differences and similarities in the policy instruments that the

EU and each of these Eastern European countries have agreed to adopt.

The thesis in framed under the predominant critical normative strands in the literature
that claim that the fundamental rights of migrants are not sufficiently upheld in the EU
migration cooperation with Eastern Europe. Overall, the thesis will contribute to the
timely debate on the EU soft power in the Neighbourhood, more than a decade after the
launch of the ENP, by looking into to what extent the EU actually Europeanises Eastern

Europe in the field of migration.
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CHAPTER II. The external dimension of the EU migration
policy within the Justice and Home Affairs domain

1. Introduction

The EU migration policy is part of Justice and Home Affairs (JHA), which has become
a fundamental domain of EU policy-making in a considerably short period of time. If
taking into consideration the relatively open and flexible fashion JHA was regulated in
the Treaty of Maastricht, policy output in this field is not at all negligible. For instance,
only in 2007, 164 legally and non legally-binding acts were adopted by the EU
institutions in the field of JHA. Prof Jorg Monar, one of the leading academics in the
EU JHA integration studies, emphasises that this is “the highest number of texts ever
adopted in a single year” in a given EU policy” (Monar, 2008: 109). Martin y Pérez de
Nanclares claims that the Area of Freedom, Security and Justice (AFSJ) constitutes one
of the main areas of EU action (2012: 15).

The EU migration policy is part of the JHA policies and, from constituting an area of
intergovernmental cooperation in the third pillar of the Treaty of Maastricht, it was
partially integrated at the former EU ‘community pillar’ with the Treaty of Amsterdam.
Finally, the Treaty of Lisbon abolished the pillar structure and granted the European
Parliament full participation in the legislative process.

JHA integration at EU level has been underpinned by tensions between an
intergovernmental position, defended by some EU Member States, and a
communitarising trend, defended by the European Commission (Wolff, Goudappel and
de Zwaan, 2011).*

The Chapter has been divided into four parts. Section 2 gives an overview of pre-
Maastricht intergovernmental cooperation frameworks, like the Schengen agreement.

Section 3 assesses the evolution of the external dimension of the EU migration policy.

* Scholarly work has addressed comprehensively the tension between intergovermentalism and
integration at EU level in the field of migration (Carrera, 2007a; Cassarino, 2008; Groenendijk, 2005;
Guild, 2004a; Olesti Rayo, 2008; Lavenex and Wallace, 2005).
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First, the section looks at the provisions from the Treaty of Maastricht to the Treaty of
Lisbon. Second, the multiannual programmes setting out the EU migration agenda are
analysed. Section 4 goes on to present the framework the EU has developed with
Eastern Europe, both bilateral (European Neighbourhood Policy — ENP) and

multilateral (Eastern Partnership — EaP). Finally, the chapter concludes with a summary.

2. The origin of Justice and Home Affairs cooperation

JHA became an EU policy with the Treaty of Maastricht. Nonetheless, cooperation in
Europe in this field had already been ongoing through various intergovernmental
platforms at the initiative of several European countries willing to cooperate. For
example, Nordic countries had already abolished border checks between them as early
as 1954. An overview of previously existing cooperation frameworks is essential to
understand the motivations behind the integration of JHA at EU level. Monar (2001)
has defined these frameworks as ‘laboratories’, highlighting cooperation within the
Council of Europe, the Térrorisme, Radicalisme et Violence Internationales — TREVI
Group and the Schengen agreement. This section provides background and the way
intergovernmental cooperation platforms were subsequently integrated at EU.

First, with regard to the Council of Europe, conventions on organised crime, fight
against corruption and data protection had been adopted before JHA was integrated at
EU level. These norms are the basis for EU cooperation in JHA. Monar mentions in
particular conventions on judicial cooperation in criminal matters, which were part of
the acquis to be adopted during the enlargement process of Central and Eastern
European countries (Monar, 2001). Council of Europe norms will be assessed in

Chapter VI in the context of the visa liberalisation process.

Second, the TREVI group was created informally in 1976 without a founding
agreement. The Group operated within the European Political Cooperation (EPC) until
the entry into force of the Treaty of Maastricht. It consisted in an extremely loose form
of cooperation which enabled the exchange of views between Member States on issues
such as the need for police cooperation in Europe. In this respect, Monar points out that

“[m]uch of the substance of the Europol Convention was negotiated” in the framework
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of TREVI (Monar, 2011: 750).* This exchange of views is part of the tasks of the

Europol agency since its creation in 1999.

According to Bigo, TREVI was also intended to show outside European borders that
Europe responded collectively to terrorism. In his own words, TREVI was conceived
“pour montrer que les gouvernements ne sont pas sans réponse face au térrorisme”
(2009: 339). Bigo also pointed out that TREVI was the first forum where the use of
biometrics in passports, identity cards and other documents was discussed (2009: 339).

Biometrics use physical or behavioural features digitalised to identify individuals.*®

Third, the signature of the Schengen agreement in 1985 was the most relevant of the
three ‘laboratories’, as it became part of the acquis with the Treaty of Amsterdam.*’
The original signatories were Belgium, the Netherlands and Luxembourg (BENELUX),
Germany and France. In 1990, the Schengen convention implementing the Schengen
agreement was adopted. The Schengen acquis constitutes a remarkable example of how
the EU integration process can take place at different. While two Member States (the
United Kingdom — UK - and the Republic of Ireland) opted not to join the Schengen
Area, four non-EU countries (Norway, Iceland, Switzerland and Liechtenstein)*® chose
to sign the Schengen agreement and convention and are as a consequence part of the

Schengen Area without being in the EU.

Actually, the suppression of internal border checks has precedents in the BENELUX
Union (1948) and the Nordic Passport Union (1954) mentioned above, which is the
reason why all the Nordic countries opted to be part of Schengen, in order to keep
movement amongst them without internal border checks.*® On the contrary, the Union
which enables movement without checks between the UK and Ireland was the reason
why both decided not to access the Schengen Area.

** The first step towards the establishment of the European Police Office (Europol) was an EU Drug Unit
created under the Treaty of Maastricht. Europol has its headquarters in the Hague.

*® Document security is part of the visa liberalisation process and will be dealt with in Chapter V1. See
Baldaccini (2008) on the use of biometrics in travel documents.

*" The Schengen agreement was signed in 1985 in the Luxembourgish village of Schengen, at the time the
geographical centre of the European Communities. See Illamola Dausa (2008) for an extensive legal
analysis of the Schengen acquis.

*® They are members of the European Free Trade Association (EFTA). Iceland and Norway accessed the
Schengen Area in 2001, Switzerland in 2008 and Liechtenstein in 2011.

* The Nordic Union refers to the area integrated by the countries of the Nordic Council: Denmark,
Finland, Iceland Norway and Sweden. It has been operational since 1957.
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The Schengen agreement and implementing convention became part of the acquis as an
annex protocol to the Treaty of Amsterdam. It seems that the decision that Schengen
had to be part of the acquis during the accession process of Central and Eastern
European countries motivated the inclusion of the Schengen agreement and convention

as part of the acquis (Council of the European Union, 2000).

Four EU Member States, namely Romania, Bulgaria, Cyprus and Croatia, have not
entered the Schengen Area, although they are implementing the Schengen acquis. In the
case of Romania and Bulgaria, the Parliament voted in favour of their accession to the
Area in June 2011, but Germany, the Netherlands and Finland blocked a green light in
the Council arguing shortcomings in the fight against corruption and organised crime.
Cyprus has not joined the Schengen Area because of the Cyprus issue. Croatia accessed
the EU in July 2013 and is still implementing the requirements for joining the Schengen
Area.

At this point, it is worth noting weaknesses in the implementation of the Schengen
acquis, as noted by Sagarra Trias (2011) and Olesti Rayo (2012). For example, in
September 2010, EU citizens of Roma origin residing in France were sent back to the
countries where they came from (Romania and Bulgaria). The French authorities argued
that there were grounds for triggering exception mechanisms stipulated in the Schengen
acquis, whereby internal border checks are temporarily reintroduced. The measure was
criticised as non-compliant with EU law (Carrera and Faure-Atger, 2010). Likewise,
several Member States including France, Germany, Italy and Denmark have temporarily

reintroduced internal border checks between borders within the Schengen Area.>®

Besides these already existing cooperation frameworks, Monar (2001) also referred to
the ‘driving forces’ that triggered the development of JHA policies, including the
consequences of the freedom of movement of workers in light of the Single European
Act in 1986. However, the most relevant ‘driving force’ has been probably that of some
Member States opting to transfer their domestic interests at the EU level. In other
words, following up a bottom-up Europeanisation approach, Member States like

%0 See European Commission (2015d) for an updated account on the implementation of the Schengen
acquis by Member States.
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Germany, Spain and Italy showed interest in integrating the policy so that ‘burdens’
linked with migration are shared amongst all Member States. This principle of solidarity
or burden-sharing is at the heart of EU migration policy, regulated by article 80 of the
Treaty on the Functioning of the European Union on the 'principle of solidarity and fair
sharing of responsibility, including its financial implications, between Member States in
the field of border checks, asylum and immigration' (Treaty of the Functioning of the
EU - TFEU, 2009: article 80).

The case of Germany at the beginning of the 1990s is illustrative of this principle of
solidarity. Berlin had to tackle a huge increase in the number of asylum-seekers at the
time of wars that led to the disintegration of Yugoslavia. In this sense, Lavenex and
Wallace contend that “[t]he German concerns and anxieties were a driving force in the
development of common policies” (2005: 491).>* This bottom-up approach has been
backed by other Member States like Spain and Italy, who have received huge migration
flows in the past decade. As Commissioner Avramopoulos stated: [d]ealing with
migration cannot be the responsibility of just one Member State (...) it’s a shared
priority (...) Solidarity needs to stop being a slogan; it needs to become a reality”
(Avramopoulos, 2015c). The Commissioner also stated that "[s]olidarity is one of the
basic principles of the European Union. It is both a moral and a legal commitment to
ensure that Member States stand by each other in times of need” (Avramopoulos,
2015c).

3. From Maastricht to Lisbon: the external dimension of the EU
migration policy

3.1. EU migration provisions in the Treaties

According to the Treaty of Lisbon, the area of freedom, security and justice is a shared
competence between the EU Union and Member States (TFEU, 2009: art. 4.2.j). As

already mentioned, JHA issues were integrated at EU level with the Treaty of

5! Emphasis added.
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Maastricht (1993).%% As Monar contends, “EU Justice and Home Affairs have acquired
their place among the most extraordinary phenomena of the integration process. There
IS no other example of a policy-making area which made its way as quickly and
comprehensively to the centre of the treaties and to the top of the EU’s policy-making
agenda (2001: 747-748). Despite the speed in the integration of JHA at the EU level,
Member States have traditionally been reluctant to transfer competences in an area

closely linked with the exercise of sovereignty.

JHA became the third pillar of intergovernmental cooperation with the Treaty on
Maastricht, being the first pillar the ‘Community pillar’ and the second one the
Common Foreign and Security Policy (CFSP). According to Geddes (2003) there were
great expectations during the negotiations to integrate in the Treaty the JHA
cooperation. This author claims that the creation of the JHA pillar meant the
institutionalisation of the intergovernmental cooperation fora examined in the previous

section.

However, the provisions in the Treaty of Maastricht gave little room for the
development of the external dimension of the EU migration policy. The Commission
shared the right of initiative with Member States except in the areas of police and justice
cooperation, the European Parliament had a consultative role and the Council adopted
legislation on unanimity. Despite the predominant role of the Council in the decision-
making process, “the loose intergovernmental structure did not prevent JHA from
becoming the most active field for meetings convened under the Council of Ministers in
the late 1990s (Lavenex and Wallace, 2005: 493).

With the Treaty of Amsterdam (1999), JHA policies were clearly given an impetus with
the establishment of an ‘Area of Freedom Security and Justice’ (Treaty on European
Community - TEC, 1999: art. 61). The EU migration policy was by and large integrated
into the first ‘Community pillar’, under Title IV on ‘visas, asylum, immigration and
other related policies with the free movement of persons’ (TEC, 1999: Title IV).
Policies covered included the control of the external borders, asylum, migration and

52 See Niemann (2008) for an analysis of the evolution in the Treaties of the EU migration policy. See
Geddes (2013) for an account on the institutional and policy developments in the field since the Treaty of
Amsterdam. See Eeckhout (2011), Martin y Pérez de Nanclares (2002), Peers (2011b), Peers, Guild and
Tomkin (2014) and Pi and Zapater (2010) on EU JHA law.
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judicial cooperation in civil matters. Police and judicial cooperation in criminal matters
remained under the third pillar under Title VI of the Treaty on European Union (TEU,
1999: Title V1).

Despite the transfer of the EU migration policy to the Community first pillar, a
transitional period applied between 1999 and 2004. As a consequence, the Council kept
its predominant role in the decision-making process. By contrast, the Parliament
continued to have a consultative role. Since 2005, the Commission has the exclusive
right of initiative and the Parliament acts as a co-legislator according to the ordinary

legislative procedure.

Arguably, the transfer of migration policies to the Community with the Treaty of
Amsterdam presents lack of coherence from a vertical, horizontal and institutional point
of view.>® From a vertical point of view, the United Kingdom, Ireland and Denmark>
may choose not to adopt measures under Title V Part 3 of the Treaty of the Functioning
of the European Union (TFEU, 2009: art. 78.3). While the United Kingdom and Ireland
may ‘opt in’ for certain developments if interested, Denmark has an opt-out for all
measures under Title V TFEU.

Contrary to the flexibility given to these three Member States, the accession countries
from Central and Eastern Europe had to adopt the Schengen acquis in its entirety, as
Krenzler und Wolczuk (2001) have stressed. The Schengen acquis is part of the EU
enlargement process and therefore any accession country has to adopt it as a

requirement with no options for opt-outs.

From a horizontal point of view, irregular migration has been much more developed
than labour migration. Hence, the development of the policy is not balanced according
to the policy area. Moreover, it must be pointed out that generally speaking, JHA norms
give a broad margin of discretion for further legislation in EU Member States. In other

words, they set up minimal standards at EU level.

53 Nuttall (2005) conceptualised the coherence in EU policy.

* However, Denmark, as a member of the Schengen Area, is bound to future reforms of the Schengen
acquis.

% In May 2015, the potential candidates and candidates for EU membership are the Western Balkans
(Albania, Bosnia Herzegovina, Kosovo, Montenegro, Serbia and the former Yugoslav Republic of
Macedonia), Turkey and Iceland. The latter decided to put negotiations on hold in 2013.
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From an institutional perspective, the coexistence of the ordinary and the unanimity
procedures result in the Council having a more influential position than the Parliament
in the JHA decision-making process. In some areas such as labour migration and
judicial cooperation in civil matters, the unanimity procedure applies. As a result, the

Parliament is only consulted when it comes to legislation in these fields.

Contrary to the Treaty of Maastricht, the Treaty of Amsterdam stipulated for the first
time provisions on the external dimension of the EU migration policy. Policies such as
the readmission of Third Country Nationals (TCNSs) irregularly staying or short-term
Schengen visas were the first to be formulated. Actually, the conclusion of readmission
agreements with third countries has been the only provision of the external dimension of
the EU migration policy explicitly regulated in the Treaties (Treaty on European
Community - TEC, 1999: art. 63.3).

The Treaty of Amsterdam refers to the ‘fight against illegal migration’. At this point, it
is relevant to clarify the distinction between the terms irregular and illegal migration.
The use of both terms by the EU institutions has been quite controversial. At first, all
EU documents referred to ‘illegal migration’, but gradually they have shifted to the use
of the term ‘irregular migration’.>® An irregular migrant could also be a refugee in
search of international protection. This is why academia has highly encouraged not

using ‘illegal migration’. As Carrera argues:

“It is somehow surprising to see how the EU still continues to use the term ‘illegal
migration’ and verbs like ‘fight against’ and ‘combat’ when dealing with the
phenomenon of irregular migration. The negative implications inherent in the use of this
terminology have often been qualified as granting and ascribing to the people involved a
status which implies suspicions and criminality”.

Carrera (2007b: 6)

% Nevertheless, there are still numerous EU documents which strikingly refer to ‘illegal migration’. In the
same vein, many EU officials interviewed refer to ‘illegal migration” without making a distinction with
irregular migration. See Pefia Pérez (2012) on the use of the terminology on ‘illegal migration” and Guild
on the definition of ‘irregular migrant’ (2004).
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Finally, the Treaty of Lisbon, in force since 1 December 2009, put an end to the 'pillar
divide' which underpinned the previous treaties (Monar, 2013: 150),>’ regulating JHA in
Title V of the TFEU on an ‘Area of Freedom, Security and Justice’ on ‘policies on
border control, asylum and immigration’. The Treaty of Lisbon makes reference to the
development of a ‘common immigration policy’ to manage migration flows efficiently,
and that “it prevents illegal migration” (TFEU, 2009: art. 79.1). The ordinary legislative
procedure was extended to all policy areas including labour migration.® However,
despite labour migration is regulated under the ordinary legislative procedure, Member
States have the prerogative to decide on the quotas of migrant workers in each of their
labour market. Other exceptions include unanimity in the Council in the area of police
cooperation. Others have remained a competence of EU Member States, such as the
migration integration policy.>® This is why some authors argue that the Treaty of Lisbon
has reflected the institutionalisation of the logic of ‘exceptualism’ from previous

Treaties (Carrera and Geyer, 2007).

With the Treaty of Lisbon, the European Parliament has substantially strengthened its
role in external action since it now gives consent to EU international agreements,
including in the JHA area, as regulated in article 218.6.a.v of the TFEU (2009).%° As a
consequence, JHA policies gained on legitimacy and accountability or, in the words of
Navarro, on ‘democratic progress’ (2012: 128). However, Lopatin (2013: 740) argues
with empirical evidence that the Parliament has increasingly voted in the same line as
the Council for a more restrictive position on irregular migration since the introduction
of the ordinary legislative procedure in 2005. The author identifies two explanatory
factors: the motivation to get legislation adopted in trialogues and the responsibility of
Members of European Parliament (MEPs) to be more attentive to the agendas of their
Member States (2013: 753).

*" In the area of judicial cooperation in criminal matters, the Commission and the European Court of
Justice could only exercise their competences fully as of 1 December 2014. See Gonzélez Alonso (2008)
and Pawlak (2009) on the abolition of the pillar system with the entry into force of the Treaty of Lisbon.
See Cardwell, Kaunert and Léonard (2012 and 2013), Carrera and Geyer (2007 and 2008), Esteve (2009),
Navarro (2012), Peers (2011a) for the changes in the Treaty of Lisbon for the EU migration policy.

%8 See also Martin y Pérez de Nanclares (2008).

% The Commission issued a Common Framework for the Integration of Third-Country Nationals in the
absence of an EU competence in this policy area in 2005.

% On the post-Lishon role of the European Parliament, see Carrera, Hernanz and Parkin (2013). See also
Ripoll Servent (2014 and 2015) and Garzdn Clariana (2015) for comprehensive assessments of the role of
the European Parliament in JHA.
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As Monar (2013: 150) points out, the negotiation and conclusion of EU international
agreements is conducted under a single EU legal personality (Treaty on European Union
— TEU, article 47) and a single treaty-making procedure (TFEU, 2009: art. 218), with
the Council voting by qualified majority. Actually, the external action can be developed
on the basis of the doctrine on implied powersm in line with case law of the European
Court of Justice ruling on European Road Transport Agreement (ERTA) in 1971
(European Court of Justice, 1971).

By virtue of the ERTA Court ruling,®* the EU may conclude an agreement with a third
country "where the Treaties so provide or where the conclusion of an agreement is
necessary in order to achieve, within the framework of the Union's policies, one of the
objectives referred to in the Treaties" (TFEU, 2009: art. 216). In other words, when
external action is necessary to achieve an objective defined in the Treaty (EU attributed
competence), the EU can conclude an agreement with third countries if the EU
competence is not sufficient to achieve the objective. Implied powers for concluding
agreements with third countries are a complement that enables the further development
of the external dimension of EU policies. Implied powers are regulated in the Treaty of
Lisbon regulates (TFEU, 2009: art. 2.2).

The question arises whether the EU has exclusive competence over Member States to
conclude these agreements with third countries. In this respect, Monar argues that since
EU migration policy is a shared competence between the EU and Member States, both
can conclude international agreements, which constitutes a limitation to the EU external
action in the migration field (Monar, 2013: 151).

Martin y Pérez de Nanclares (2012, 30) argues that as a consequence of the integration
at EU level of the EU migration policy, the doctrine on implied powers is fully
applicable to the conclusion of international agreements. The applicability of the
doctrine on implied in EU migration policy will be further developed in Chapter IV
when dealing with readmission agreements, in Chapter V on border management and in

Chapter VII on labour migration.

%1 The case law originating in the ERTA ruling has been complemented by other cases including the 1/76
(European Court of Justice, 1977).
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To conclude this section, it is worth referring to the strong interconnection between the

EU migration policy and the EU internal and security policies (Rees, 2008).%% In line

with this argument, Bigo (1994) coined the concept of ‘security continuum’ to illustrate

how there is no boundary between issues such as terrorism or organised crime and

migration. In this respect, Trauner and Kruse (2008) emphasise that the speed in the

development of the EU migration policy has been linked with the changing perceptions

of security and the adoption of an EU security approach.

Table 1: Justice and Home Affairs in EU Treaties

INTRA EU COOPERATION

EXTRA EU

Community Pillar (first pillar) Third pillar COOPERATION
Unanimity Ordinary legislative Unanimity
procedure
1975 TREVI Group
1985 Schengen
Agreement
1990 Schengen
Convention
1992 Treaty of
MAASTRICHT
JHA pillar
1999 | Treaty of Treaty of Schegen acquis
AMSTERDAM AMSTERDAM part of Treaty of
-Readmission -Police cooperation Amsterdam
-Border -Judicial cooperation in
Management criminal matters
-Visas
-Asylum
-Labour
migration
-Judicial

cooperation in

civil matters

62 See Barbé and Kienzle (2007) and Delcour (2010) for an analysis focused on the EU as a security

provider in Eastern Europe.
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2005 | AMSTERDAM | AMSTERDAM

-Labour -Readmission
Migration -Border Management
-Judicial -Visas

Cooperation in | -Asylum
civil matters
Police
cooperation
-Judicial
cooperation in
criminal

matters

(2009) | LISBON: abolition of the pillar structure - ordinary legislative procedure
for all policy areas with exceptions (EU Member States competence to

determine labour quotas)

Source: author’s own elaboration

3.2. Setting out the EU migration agenda

The previous section looked at how JHA and in particular migration has been gradually
integrated at EU level by analysing the main provisions from the Treaty of Maastricht to
the Treaty of Lisbon. In parallel to this evolution, the external dimension of the EU
migration policy has developed according to the adoption of multiannual five-year
programmes. These programmes are non-legally binding documents in which the
Council expresses its policy priorities and guidelines for action in the whole range of
policies within JHA for a five-year period.

However, the latest EU document issued on JHA matters does not envisage a five-year
period for its implementation. On 13 May 2015, the Commission adopted a European
Agenda on Migration, in response to the migration crisis in the Central and Eastern
Mediterranean, consisting in a huge increase in the number refugees. High
Representative / Vice-President Mogherini and Commissioner Avramopoulos defined
the situation in the Mediterranean, which caused hundreds of deaths, as ‘dire’ (Council

of the European Union, 2015b). These incidents triggered a major increase in asylum
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applications.®® In a joint statement, Vice-Presidents Timmermans and Mogherini and
Commissioner Avramopoulos said that "[tlhe EU is working hard to prevent these
terrible tragedies. We have tripled the resources to search and rescue efforts at sea,
allowing to rescue over 50,000 people since 1 June 2015" (Timmermans, Mogherini and
Avramopoulos, 2015). The Agenda provides the orientations for the EU migration

policy in the future.

Prior to the European Agenda on Migration, the EU adopted three five-year
programmes for the period 1999-2015; the Tampere Programme (1999-2004),
negotiated during Finnish Presidency of the Council; the Hague Programme (2004-
2009), adopted under Dutch Presidency and the Stockholm Programme (2009-2014),
negotiated under Swedish Presidency. The following paragraphs summarise the main

commitments included in the Programmes.

The Tampere European Council in 1999 agreed in October conclusions in line with the
Vienna Council in 1998, which sketched the principles of the JHA cooperation
(European Council, 1998). The Tampere Programme (1999-2004) was the first attempt
to establish a “common EU migration policy” oriented at strengthening cooperation
with third countries. The Tampere Conclusions envisaged that “[t]he challenge of the
Amsterdam Treaty is to ensure that freedom, which includes the right to move freely
throughout the Union, can be enjoyed in conditions of security and justice accessible to

all” (European Council, 1999: 2, point 2).

Therefore, a comprehensive and coherent approach between the internal and external
dimensions of the EU migration policy was at the basis of the Programme. Point 59
establishes that “[tlhe European Council underlines that all competences and
instruments at the disposal of the Union, and in particular, in external relations, must be
used in an integrated and consistent way to build an area of freedom, security and

justice” (European Council, 1999: point 59).

63 Monar stresses that in 2014 there was a 44% increase in the number of asylum application to EU
Member States in comparison with 2013 (2015:1). In 2015, UNHCR figures show that numbers are
dramatically much higher.
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In this respect, Monar (2004: 295) contends to justify the importance of the external
dimension of the EU migration policy that “in areas such as (...) migration, the
effectiveness of internal action often depends to a large extend on parallel external
action”. Along these lines, Smith (2009) defined JHA as a 'policy space' covering the
thematic external dimensions of various internal policies. Likewise, Bertozzi argues
that:

“Europe soon realised (...), that migration management needs to encompass a coherent
and comprehensive set of measures covering both the internal and the external
dimension. In other words, Europe’s political ambitions make it clear that domestic
management of migration flows and cooperation with third countries are two sides of
the same coin”

(Bertozzi, 2008: 5).

In addition, The Tampere Programme established a Common European Asylum System
(CEAS), as a priority in the field of asylum, focused on the adoption of legislation
harmonising asylum practices in all EU Member States. Based on the principle of
solidarity amongst Member States, one of the priorities of Commissioner Avramopoulos
is another amendment to the Dublin Il Regulation, which stipulates a system to
distribute asylum-seeker applications from the Member States with the highest number
of applications to those with fewer asylum applications. Commissioner Avramopoulos
recognised difficulties in the implementation of the Regulation and showed readiness
for a possible revision after an evaluation in 2016 (Avramapoulos, 2015a).

The Santa Maria da Feira European Council (2000) reaffirmed "its commitment to
forging an area of freedom, security and justice as defined at the Tampere meeting"
(European Council, 2000: 6). In 2002, the Seville European Council agreed on a shift
from the comprehensive approach advocated in the Tampere Conclusions to an EU
migration policy focused on security, making efforts towards the reduction of irregular
migration flows and the strengthening of border controls. According to Kaunert and
Léonard, this move into the realm of security has its roots in a ‘major exogenous shock’,
namely the 11 September 2001 attacks (2012: 417).% Paragraphs 33 and 36 of the

% See also Kaunert and Zwolski (2013) on changes in security policies after the 11 of September attacks
in the United States.
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Council conclusions reflect this focus on security (European Council, 2002). Former
Members of the European Parliament (MEPs) summarised this deviation in the
priorities of the EU migration policy as follows:

“Apenas tres afos después del Consejo de Tampere, los mismos jefes de Estado y de
Gobierno, reunidos esta vez en Sevilla, en la cumbre liderada por el entonces presidente
Aznar, lejos de dar el necesario empuje a la politica comdn de inmigracion, modificaron
la agenda con propuestas de corto alcance orientadas exclusivamente a la ‘lucha contra
la inmigracion ilegal’ y establecieron un programa que, en realidad, boicoteaba el
desarrollo de la politica europea de inmigracion, esbozada en Tampere”

(Valenciano and Terron, 2012).

This focus on security was reflected in the successor of the Tampere programme: the
Hague Programme (2004-2009), adopted by European Council in November 2004
(Council of the European Union, 2004c). The security imprint is present throughout the
Programme: “The security of the European Union and its member states have acquired a
new agency, especially in the light of the terrorist attacks in the United States on 11
September 2001 and in Madrid on 11 March 2004” (Council of the European Union,
2004c: 12). As Balzacq and Carrera underline, “[t]he programme seems to recast the
balance between freedom and security in a critical way. The organisation of the text
appears to sideline freedom and justice. Indeed, substantial sections of the programme

place too much emphasis on provisions related to the security rationale” (2005: 6). 6

The Hague Programme was adopted in view of a prompt ratification of the 2004 of the
failed EU Constitutional Treaty. The main novelty in the Programme was the proposal
to create the Frontex agency, which started being operational in 2005. Moreover, the
Programme prioritised the EU policy to sign readmission agreements with third
countries. However, the Programme neglects any developments on labour migration.
Concerning asylum, it planned the creation of European Asylum Support Office
(EASO), which was established in La Valletta in 2009.

% This shift to security goals has been dealt with by the securitisation theoretical approach. Securitisation
studies applied to the EU migration policy vis-a-vis third countries argue that migrants are perceived as a
threat to EU security, resulting in exceptional policies to address it. More specifically, Lavenex and
Schimmelfennig define securitisation in the field of migration as “[t]he dynamics by which refugee policy
and immigration more generally have been reframed from a humanitarian or, in the other case, economic
issue into a potential threat to receiving societies and states” (2008: 312). Se also Huysmans (2000; 2006)
and Van Munster on the securitisation of the EU migration policy.
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During the period of implementation of the Hague Programme, a Global Approach to
Migration (GAM) was conceived at the Hampton Court European Council in December
2005 (Council of the European Union, 2005b). The Commission summarised the

migration context that justified the need for a GAM in the following words:

“In a Europe with no internal borders, the changing demands of an ageing society and a
labour market in constant evolution have challenged established assumptions about
migration outside the EU. A new global approach is needed so that migration strikes the
right balance between the risk of labour market shortages, economic impacts, negative
social consequences, integration policies and external policy objectives.”

(European Commission, 2007d: 4-5)

The GAM introduced a parallel track to the multi-annual programmes aimed at bringing
back the comprehensive approach to migration presented at the Tampere Programme.
However, some scholars voiced their scepticism on the GAM. Collett (2007) argues the
Global Approach is mere rhetoric because it has goals such as the establishment of
genuine partnerships with non-Member States (Council of the European Union,
2005b).%® According to an officer of the International Organisation for Migration
(IOM), the GAM s very difficult to implement since it does take into account
differentiation among third countries.®” However, it should be taken into account that
the GAM inspired policy instruments to step up labour migration cooperation such as
mobility partnerships. With respect to Eastern Europe, the Commission issued a
Communication on particular aspects of the implementation of the GAM in the Eastern

and South-Eastern regions neighbouring the EU (European Commission, 2007c¢).

In the wake of the Arab Spring, the Commission issued a Communication in November
2011 on a Global Approach to Migration and Mobility (GAMM) (European
Commission, 2011f). With the goal to “respond to the challenges of changing migration

trends” (European Commission, 2011f: 3), the Commission underlines that “it is time to

% Emphasis added. See also Devisscher (2011) on the external dimension of the EU legal migration and
the GAM.

*7 Interview with a policy officer from the European Union Regional Representation of the International
Organisation Migration (I0M), Brussels, May 2009.
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enter a new phase and explore ways to make this strategic approach more efficient and

coherent, with more clearly defined objectives” (European Commission, 2011f: 15).

In a nutshell, the GAMM has been since 2005 the umbrella under which the
Commission has promoted the development of the EU migration policy. Therefore, it
plans the adoption of a comprehensive approach towards migration, not only focused on

irregular migration, but also on channels for regular migration such as labour migration.

Finally, the Stockholm Programme (2009-2014) was adopted under Swedish Presidency
of the Council in 2009 (Council of the European Union, 2009h).® The Commission
further developed the Stockholm Programme in an action plan (European Commission,
2010a), which was initially not endorsed by the Council, on the grounds that the
Commission proposal was not in line with the Programme (Council of the European
Union, 2010d: 3).

In other words, the Council considered that the content of the proposed action plan was
‘politicised’ and even a ‘diktat’ from the Commission.®® Similarly, some considered that
“[tlhe Commission made an excessive interpretation of the right of initiative”.”
However, the reason behind this refusal may probably have been the institutional
tension between the Council and the Commission right after the entry into force of the
Treaty of Lisbon. In an analysis of the policy measures within the action plan, Zapater
confirms that a large number of initiatives are not ex novo, but rather implementing

provisions of the former the Hague Programme (2012: 83; 2014).

Rather, when negotiating the Stockholm Programme, a Swedish representative claims
that “[t]he main challenge was to alleviate the disconnection between JHA external
relations and JHA in the migration field”.”* Actually, one of the priorities of the

Swedish Presidency was the full integration of the GAM in the Programme.’? This is

% See Council of the European Union (2009c) for the minutes of the conference on the Stockholm
Programme in which academia and EU representatives discussed on the content of the Programme.

% Interview with a representative from the Permanent Representation of Sweden to the European Union,
Brussels, May 2010.

" Interview with a representative from the Permanent Representation of Spain to the European Union,
Brussels, May 2010.

™ Interview with a representative from the Permanent Representation of Sweden to the European Union,
Brussels, June 20009.

2 |dem.
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why explicit references to the external dimension of the EU visa policy and the EU
labour migration policy became part of the commitments in the Programme: the
"external dimension is crucial to the successful implementation of the objectives of the
programme and should in particular be fully coherent with all other aspects of EU
foreign policy” (Council of the European Union, 2009h: 73). In fact, as Zapater notes,
one of the political priorities of the Programme refers explicitly to the external
dimension: 'Europe in a globalised world: the external dimension of freedom, security
and justice' (2012: 59). However, the same author contends that the Programme
continues to give significant relevance to questions linked with security rather than
freedom (2012: 84).

The successor of the Stockholm Programme was not another programme but rather
‘Strategic Guidelines for legislative and operational planning within the area of freedom,
security and justice', adopted by the European Council on 26-27 June 2014 (European
Council, 2014b). According to Monar, the term ‘programme’ was not used because of
the guidelines "clearly do not match any of the previous five-year frameworks in terms
of programmatic ambition” (2015: 13). Original plans intended the adoption of another
five-year action plan named after the city of Rome during the Italian Presidency of the
Council in the second half of 2014. The finally adopted guidelines do not provide a
strategy on new measures to be achieved because of the lack of consensus of Member
States. Rather, they focus on consolidating the implementation of the already adopted
measures. Carrera and Guild argue in this sense that Member States aim at
reintroducing integovernmentalism with a 'pre-Lisbon Treaty mindset' (2014a: 1).

Nonetheless, as mentioned above, the Commission adopted a European Agenda on
Migration on 13 May 2015. At the March 2015 JHA Council, Commissioner
Avramopoulos announced that the adoption of the European Agenda on Migration
would be adopted in May 2015 to have a response as soon as possible to the migration
crisis in the Mediterranean (Avramopoulos, 2015a). As the Agenda brings together the
steps the EU should take “to build up a coherent and comprehensive approach to reap
the Dbenefits and addresses the challenges deriving from migration” (European

Commission, 2015c: 1).
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The European Agenda on Migration has the objective to reinforce the solidarity among
EU Member States to deal with migration issues. The agenda stipulates first a set of
immediate measures in response of the crisis in the Mediterranean, including
strengthening the role of the Frontex agency. The capacity of the agency to coordinate
joint operations is planned to be strengthened. Also, the Agenda plans to implement
measures in the field of asylum, such as a resettlement programme to offer 20,000
places among EU Member States. The Agenda is articulated in four pillars: reducing the
incentives for irregular migration, border management, asylum and legal migration. The

focus on irregular migration focuses on criminal networks and smuggling.

The first reaction of Member States to the proposals laid down by the Commission was
not enthusiastic. Actually, mostly the Southern EU Member States, gateway of refugees
and migrants to the EU, as well as the EU Member States with the highest number of
asylum applications lodged (for instance Germany), are pleading for more solidarity.
The European Council in June 2015 agreed the relocation of 40,000 people in need of
international protection over two years from the main beneficiary Member States (Italy
and Greece) to other Member States as well as the resettlement of 20,000 people
(European Council, 2015). While Member States agreed to resettle more than 20,000
people at the JHA Council on 20 July 201, they did not succeed in reaching the figure of
40,000 for relocation (Avramopoulos, 2015c)."

To conclude this section, it is worth referring to the EU’s active role in creating
agencies specialising in JHA. The EU institutions have not granted any legal personality
to EU agencies. Therefore, they are not subjects of international law (Santos Vara,
2014: 13). Most of them have operational rather than executive competences.” This
means in practice that agencies have operational capacity to increase harmonisation in a
given policy area between Member States. Competence over certain areas, namely
border management (Frontex) or police (European Police College — Europol), lies in EU

Member States.

® 32,256 were offered by Member States, with the agreement to allocate the remaining 7,744 by
December 2015. See Avramopoulos (2015c).

" See Carrera, den Hertog and Parkin (2013) and Pi and Zapater (2014) on the EU JHA agencies. See
European Commission (2008a) for the strategy issued by the Commission on agencies. See also the
results of the research project MAGELS — European agencies map in the area of freedom, security and
justice, funded by the Spanish Ministry of Economy and Competitiveness, available at
http://www.magels.es/index.php/en/ (last accessed on 15 July 2015).
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With respect to EU agencies, the European Agenda on Migration proposes to strengthen

cooperation among EU agencies in the field of migration, namely EASO, Frontex and

Europol, so that they can complement each other, according to a ‘hotspots’ approach

(European Commission, 2015c: 6). The 'hotspots' approach has the objective to provide

a coordinated platform for these agencies so that they can intervene rapidly at EU

borders. Table 2 below summarises the legal basis, main functions and the role in the

external dimension of the EU migration policy for each of the JHA agencies.

Table 2: EU Justice and Home Affairs Agencies

Agency Legal basis Headquarters | Creation | Main functions | Participation in
external dimension
CEPOL — | Council Budapest 2005 Training of | Participation of police
European Decision (Hungary) police training institutes from
Policy College | 2005/681/JHA specialising in | non-Member States
cross-border (art. 8.2, 2005¢).
crime.
EMCDDA - | Parliament and | Lisbon 1995 Provide Participation of third
European Council (Portugal) information countries via working
Monitoring Regulation about situation | arrangements (art. 21,
Centre for | 1920/2006 of drugs and | 2006b).
Drugs and drug addiction
Drug in the EU.
Addiction
EU-LISA — | Parliament and | Tallinn 2012 Manage EU | Participation of only
European Council (Estonia) databases: Schengen  associated
Agency for the | Regulation Operational EURODAC, countries (Iceland,
Operational 1077/2011 management VIS (Visa | Liechtenstein, Norway
Management of databases in Information and Switzerland)
of large-scale Strasbourg(Fra System), SIS |11 | (2011).
IT systems in nce) (Schengen
the Area of Information
Liberty, System).
Security and
Justice
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Eurojust — | Council The Hague | 2002 Combat Participation of third
Judicial Decision (the organised crime | countries via
Cooperation 2009/426/JAl Netherlands) and  improve | operational cooperation
Unit of the efficiency  of | agreements, conditional
European prosecutor to adoption of EU data
Union services from | protection legislation.
Member States. | (art. 26, 2009¢).
Europol — | Council The Hague | Operation | Combat Participation of third
European Decision (the al  since | organised crime | countries via
Police Office 2009/3711Al Netherlands) 19909. and  improve | operational cooperation
Agency efficiency  of | agreements, conditional
status police services | to adoption of EU data
since from Member | protection legislation.
2010. States. Creation | (art. 23, 2009b).
of European
Cyber  Crime
Centre in 2013.
FRA — Agency | Council Vienna 2007 Obtain data and | Only enlargement
of Regulation (Austria) alyse  human | countries — signature of
Fundamental 168/2007 rights situation; | stabilisation and
Rigths of the communication | association agreements
European and awareness- | (art. 28, 2007Db).
Union raising to
citizenship.
FRONTEX - | Council Warsaw 2004 Coordination Operational
European Regulation (Poland) and operational | cooperation with third
Agency for the | 2007/2004 cooperation of | countries via working
Management | (2004b), the arrangements (art. 14,
of Operational | amended by management of | 2011b).
Cooperation at | Parliament and EU external
the  external | Council border.
borders of the | Regulation
EU  Member | 1168/2011
States
EASO — | Parliament and | Valetta 2011 Coordinate, Operational
European Council (Malta) support and | cooperation with third
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Asylum
Support Office

Council
439/2010

strengthen
operational
cooperation
among Member
States on
asylum.
Enhanced role
after tragedy in
Lampedusa
(October 2013)

countries via working
arrangements (art. 40.2,
2010).
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4. Framing the EU migration cooperation with Eastern Europe

4.1 Bilateral cooperation framework

The Treaty of Lisbon (2009) stipulates in article 8 that the EU “develops a special
relationship with neighbouring countries, aiming to establish an area of prosperity and
good neighbourliness, founded on the values of the Union and characterised by close

and peaceful relations based on cooperation” (TEU, 2009: art. 8).75

The EU migration cooperation with Eastern Europe has been articulated mainly through
bilateral cooperation with each of the Eastern European countries.”® At the time of
writing, two legally binding cooperation frameworks coexist between the EU and
Eastern Europe according to the country: the partnership and cooperation agreements
(PCAs) and the new association agreements, which replace the former providing a much
more strengthened basis for cooperation. PCAs were concluded with all EaP countries
and Russia in the 1990s after the fall of the Soviet Union.”” They include very vague
provisions on JHA cooperation, since they were negotiated before the entry into force of
the Treaty of Amsterdam. Therefore, only references to cooperation on irregular

migration are included in the agreements.”®

PCA were concluded for a limited period of ten years. However, PCAs are still in force
during the negotiations leading to the signature of the association agreements, which are
concluded for an unlimited period’®. The EU has so far signed association agreements
with Ukraine, Moldova and Georgia, where they are provisionally applied (European

Union — Ukraine, 2014; European Union — Republic of Moldova, 2014b; European

"> See Hanf (2011) for a legal interpretation of article 8 TEU.

’® There is a notable exception. The EU has not signed so far a legally binding agreement with Belarus,
coined as an EU reluctant partner, i.e., a partner which is not in favour of coming closer with the EU
(Emerson, Noutcheva and Popescu, 2007), Nevertheless, Belarus is a partner in the Eastern Partnership
and Brussels is negotiating readmission and visa facilitation agreements with Minsk.

"7 See the PCAs with Ukraine (European Union — Ukraine, 1998); Moldova (European Union — Republic
of Moldova, 1998); Georgia (European Union — Georgia, 1999) and Russia (European Union — Russia,
1997).

"8 Chapter IV will spell out the provisions on irregular migration in the PCAs.

" The actual name of the legally binding framework has been object of controversy. Ukraine was against
the British proposal to name it ‘enhanced agreement’ with the EU. (Interview with the Deputy Head of
the Permanent Mission of Ukraine to the European Union, Brussels, May 2009). Rather, Ukraine was in
favour of simply calling the ‘new agreement’, in an attempt to avoid the use of denominations proposed
unilaterally by the Union.
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Union — Georgia, 2014b).*° The Riga Eastern Partnership (EaP) Summit in May 2015
welcomed the successful start of the implementation of these agreements (Council of
the European Union, 2015c: 5). Unlike PCAs, association agreements include a chapter
on JHA cooperation, which reflects the importance of migration cooperation in EU
relations with Eastern Europe and give more legal certainty to the ongoing JHA
cooperation. The EU and the EaP countries included a clause in the association
agreements whereby “respect for human rights and fundamental freedoms will guide all
cooperation on freedom, security and justice” (European Union — Ukraine, 2014: art.
14; European Union — Republic of Moldova, 2014b: art. 12; European Union — Georgia,
2014b: art. 13.3).

In EaP countries, negotiations on association agreements started in March 2007 with
Ukraine. As Lavenex and Schimmelfennig note, “[d]uring 2007 the contours of a future
Enhanced Agreement with Ukraine took shape. For the EU, the agreement is a ‘flagship
project’ to demonstrate the ENP’s potential benefits” (2008: 155). In the case of
Moldova, the negotiations on a new legally binding framework started in January 2010.
Finally, the EU started talks with the Georgian authorities in July 2010.

Being the agreements the bilateral legally binding framework of EU relations with
Eastern Europe, the ENP is the main policy framework for bilateral relations.?* After the
EU enlargement towards Central and Eastern Europe in 2004 and 2007, the EU
launched the ENP with both the Eastern and Southern Neighbourhoods. Brussels
designed a new policy towards its neighbours that did not envisage the accession

perspective with the Wider Europe Communication (European Commission, 2003).2

From the outset, Russia was reluctant to accept being part in the European
Neighbourhood Policy, since it made no distinction between the neighbours of the EU.®
For Moscow, it was unacceptable to be part of a group of states like Ukraine and

Moldova, which previously had been part of the Soviet Union and were perceived as

8 See Table 3 below for an overview of the state of play of the conclusion of association agreements.
Armenia refused to initial the agreement at the Vilnius Summit because it decided to join the Russia-led
Customs Union, an alternative to the deep and comprehensive free trade agreements (DCFTAS)
negotiated in parallel with the association agreements between the EU and the EaP countries.

81 See Jeandesboz (2007) and Smith (2005) on the genesis of the ENP.

82 See also the Commission Communication on a Strategy for the ENP (2004).

8 See Haukkala (2008b and 2015) and Kobrinskaya (2009) on EU-Russia relations.
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belonging to their sphere of influence. As Smith stresses, Russia wanted to be treated
“on a more equal basis” (Smith, 2005: 759).

This refusal resulted in the non-participation of Russia in the ENP. Russia declined to
participate in the ENP, as it perceived it as a policy that undermined the principle of
equality embedded in the EU-Russia strategic partnership and established in the EU-
Russia PCA. Furthermore, as Averre points out, “[t]he ENP relies on the acceptance by

its neighbours of convergence with the policy’s strong normative agenda” (2005: 177).

ENP countries including Ukraine, Moldova and Georgia have all set out their migration
cooperation by agreeing on ENP action plans. These are agreed by the two parties on
the basis of the principle of co-ownership. Each of the action plans was negotiated with
partner countries on a case-by-case basis, adjusting the objectives of the multiannual
programmes to the particularities of each neighbouring country, according to the
principle of differentiation. Balzacq defines action plans as “[a] commonly agreed
framework (i.e., a programme) containing the list of policies upon which the EU and
ENP partners decide to cooperate. More decisively, however, action plans condition not
only what to do, but how to do it. In other words, they are both descriptive and
prescriptive documents” (2008a: 20). Langbein and Wolczuk have assessed negatively
that, despite the ambitious and comprehensive scope of the action plans, that they "still
remained a fairy generic document with vaguely worded priorities for action” (2012:
871).

In the aftermath of the Arab spring in 2011, the EU issued a Communication in
response of a changing neighbourhood, offering more options for mobility to the
Southern Neighbourhood, mirroring the policy instruments already offered to the
Eastern Partnership — EaP (European Commission and High Representative, 2011). The
GAMM mentioned above was also part of this approach towards the Southern

Neighbourhood.

The EU is planning to issue a communication reviewing the ENP in late October or
beginning of November 2015, with the aim to adjust the policy to the challenges that
since 2013 the Neighbourhood has been facing, such as increased migratory pressures,

armed conflict in Ukraine and instability and conflict in the Middle East. The review is
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takes the principles of ‘differentiation’, ‘focus’ (including in the field of migration),
‘flexibility’, ‘ownership and visibility’. The Council Conclusions in April 2015
reaffirmed “the neighbourhood is a strategic priority and a fundamental interest for the

EU” (Council of the European Union, 2015a).

Among the principles outlined above, differentiation is the main object of debate under
ENP review process. The lack of specific tools to cope with different situations in the
countries has justified the need for stronger differentiation. As Lehne argues, “[t]he
concept of a single set of standards and instruments that can be applied across the board
in the entire neighborhood has proved unworkable and should be abandoned. Instead,
the EU should put together a well-equipped toolbox that supports multiple relationships
tailor-made to suit the different ambitions of the partner countries and the interests of
the union (2014).

The EU has channelled financial assistance to Eastern Europe via the European
Neighbourhood Instrument (ENI)®* with €15,4 billion for the period 2014-2020 and the
European Neighbourhood and Partnership Instrument (ENPI) with € 11,2 billion for the
period 2007-2013. Financial assistance to the Neighbourhood supports mainly
democracy promotion, strengthening of rule of law and steps towards establishing a

functioning market economy.®®

As regards the ENP in Ukraine®, it was received with scepticism because of the lack of
membership perspective. Light, White and Lowenhardt argued that “Ukrainians are
particularly disappointed about this omission from the list of ‘pre-ins’ announced at the
December 1997 Luxembourg European Council and confirmed at the October 1999

Tampere European Council” (2000: 86). Ukraine had expressed its will to become a

8 Blockmans looks at the link between EU-Russia relations and EU assistance to Russia (€120 million)
through the ENPI (2008), which has mainly consisted in Cross-Border Cooperation Programmes.
Moldova received proportionally more technical assistance than any other Eastern European country
(Lowenhardt, Hill and Light, 2001: 617). The first financial programme to the EaP and Russia was the
Technical Assistance to the Commonwealth of Independent States (TACIS), launched after the fall of the
Soviet Union.

% The EU has also assisted ENP countries through the Technical Assistance and Information Exchange
Instrument (TAIEX), conceived in 1996 only for enlargement countries and then extended to ENP
countries in 2006, including Russia. It is a capacity-building programme consisting in the transfer of
expertise on EU rules and best practices from EU Member States practitioners to those from ENP
countries.

8 See Herranz-Surrallés (2003) for an overview of EU-Ukraine relations for the 1991-2003 period.
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“member of fact and right of the EU” in the Strategy on Integration of Ukraine to the
EU (Government of Ukraine, 1998). Nevertheless, a Ukrainian diplomat underlined the
fact that the lack of membership perspective does not prevent Ukraine from aligning to
the EU acquis with “a gradual and sectoral integration”, while acknowledging the

flexibility of the ENP contrary to the enlargement process”.%’

A point to be highlighted is that the EU-Ukraine migration agenda was set out before
the launch of the ENP. First, the Common Strategy on Ukraine, a document identifying
the main commitments of the agenda between Brussels and Kyiv, was adopted in 1999
(Council of the European Union, 1999c). In 2001, a specific ad hoc action plan on JHA
was agreed, which was renewed in 2006 (European Union — Ukraine, 2001 and 2006).
The ENP action plan agreed in 2005 clearly specifies that “[a] specific Action Plan on
EU Justice and Home Affairs with Ukraine of 10 December 2001 defines the areas for
co-operation in this field. (...) [C]o-operation will be based on this EU Action Plan on
Justice and Home Affairs with Ukraine (...)” (European Union — Ukraine, 2005: 32).

In order to facilitate the negotiations on the association agreement and complement the
ENP action plan (Borzel and van Hullen, 2014: 1036), an Association Agenda with
Ukraine was adopted in 2009 (European Union — Ukraine, 2009), which was updated on
24 June 2013 (European Union — Ukraine, 2013b).%

Regarding Moldova, the EU-Moldova ENP action plan was endorsed in 2005
(European Union — Republic of Moldova , 2005). As Tomescu-Hatto and Hatto (2008)
argue, the migration agenda was not agreed before because the EU and Moldova did not
share borders until Romania’s EU accession in 2007. According to a Moldovan
diplomat, migration cooperation with the EU shifted from a migration policy aimed at
stopping immigration (2002-2005) to a policy focused on migration management.®® The

‘fear of not getting people back’ and ‘brain drain’ has been indeed a constant of the

87 Interview with the Deputy Head of the Permanent Mission of Ukraine to the European Union, Brussels,
April 2009.

8 See Petrov (2008b) on the negotiations on the EU-Ukraine association agreement.

8 Interview with a representative from the Permanent Mission of Moldova to the European Union,
Brussels, May 2009.
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Moldovan approach to migration.*® An Association Agenda was agreed in 2014

(European Union — Republic of Moldova, 2014a).

As for Georgia, the ENP action plan was adopted in 2008 (European Union — Georgia,
2008). A Georgian representative emphasised that “[t]here are just things you just
accept”, referring to the asymmetry in the structure of power relations between Brussels
and Thilisi.** Actually, Georgia, unlike countries like Ukraine, received positively the
ENP for the opportunities of strengthened cooperation it could lead to, not regretting the
lack of membership perspective. An Association Agenda was agreed in 2014 (European
Union — Georgia, 2014a).

Contrary to the EaP countries, EU-Russia relations have been as mentioned above
characterised by the focus on symmetry and reciprocity. Russia has been coined as “a
country with which it is difficult to negotiate and the EU has the problem of acting with
one single voice.*? Since 2007, ten years after the entry into force of the EU-Russia
PCA, the EU and Russia are negotiating a new agreement.*® Negotiations are currently
deadlocked as a consequence of the armed conflict in Ukraine and the application of EU
sanctions to Russia following the illegal annexation of Crimea. It is worth recalling that
tense bilateral relations between Brussels and Moscow have been the cause of other
delays in the negotiation of the agreement like conflict in Georgia in 2008 (Kanet, 2009:
9). The JHA chapter in the Agreement has presumably been already agreed since
2010.%

Concerning the reasons explaining the difficulty of cooperation between the EU and
Russia, Averre (2005: 176) argues that, “in spite of the plethora of agreements,

strategies, initiatives and concepts underpinning the relationship, it has become apparent

% Interview with an official from former DG Home Affairs, European Commission, Brussels, May 2010.
' Interview with a representative from the Permanent Mission of Georgia to the European Union,
Brussels, May 2009.

% Interview with an official from former DG External Relations, European Commission, Brussels, May
2010.

% Russia has insisted on referring to the term new agreement instead of association agreement, with the
aim not to link the agreement with that of the EaP countries. See Emerson (2006) for an assessment on
the implications of the negotiation of the association agreement right before the start of the negotiations.
Averre (2005), Haukkala (2010; 2015), Hugues (2006), Timmins (2004) and Vahl (2001) analyse the
general framework of EU-Russia relations.

% Interviews with a representative from the Permanent Mission of Russia to the European Union,
Brussels, May 2010 and an official from former DG External Relations, European Commission, Brussels,
May 2010.

54



that there are fundamental difficulties facing Brussels and Moscow”. These difficulties
have been underlined by Kanet (2009: 4). First, “Russia remains very much a traditional
power whose leadership views the world from a power political perspective”, whereas
the Union has a postmodern view of the international system. Second, EU Member
States pursue their own foreign policy towards Russia, which “has attempted to ignore
the existence of the EU and has dealt as much as possible with individual EU Member
States”. Third, another difficulty is that Member States from the enlargement 2004
onwards have a legacy when dealing with Russia as the majority of them were either
part of the Soviet Union or were under Moscow’s sphere of influence during the Cold

War.

In addition, the expansion of the Schengen Area eastwards had “important border
implications for Russia” (Potemkina, 2005: 167).*> First, the transit from the
Kaliningrad exclave to the Russian mainland (Potemkina, 2005) was a matter of
concern in Moscow.*® Second, another issue of tension resulting from EU enlargement
has been the status of the Russian minority population living in Estonia and Latvia
(DeBardeleben, 2005: 2).

The EU-Russia PCA was negotiated right after the dissolution of the Soviet Union.
Timmins emphasises that “EU-Russia relations were not viewed as high priorities in
either Brussels or Moscow” (2004: 359).°” The PCA finally entered into force in 1997,
establishing a ‘strategic partnership’ between the EU and Russia (EU — Russia, 1997).
However, as Vahl (2001: 2) pointedly suggested, there is an absence of strategic
partnership since in a number of issue areas since cooperation has been almost non-
existent. In this regard, Timmins (2002: 92) suggested that “pragmatic incrementalism
rather than strategic partnership best account for the current state of EU-Russia

relations”.

% The EU and Russia share 2.500 kms of land border. Russia borders Finland, Estonia and Latvia as well
as Poland and Lithuania via the Kaliningrad oblast. See European Commission (2001b) for the EU
approach towards the exclave of Kaliningrad.

% On EU relations with Kaliningrad, see Lopata (2008) and Génzle and Miintel (2011).

% Furthermore, the Chechen conflict prevented the PCA from being ratified until December 1997, when
President Yeltsin announced a military withdrawal from the Northern Caucasus. However, an interim
agreement was signed in February 1996 that facilitated the implementation of trade clauses in the PCA.
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Two years after the entry into force of the PCA, the Council of the European Union
endorsed a Common Strategy on Russia in 1999 (Council of the European Union,
1999Db). As in the case of the Common Strategy on Ukraine, it was ineffective as it did
not envisage how to implement its goals. A Report by the Egmont Institute states that
“[t]his unilateral document (the Common Strategy) led to a purely bureaucratic exercise

with empty regular reports on implementation” (2006: 2).

In an attempt to give an impetus to the PCA, at the EU-Russia Saint Petersburg Summit
in 2003,%8 both the EU and Russia designed a new institutional and non-legally binding
framework to strengthen their cooperation, with the launch of '‘Common Spaces'.
Among them, a Common Space on Freedom, Security and Justice (European Union —
Russia, 2003). Smith and Webber highlight, like Timmins (2002), the pragmatic
character of cooperation between the EU and Russia under the Common Spaces:
“[r]elations had, by the mid 2000, settled on a point of pragmatic cooperation
encapsulated in the ‘common spaces’ (...) a move, in other words, away from the shared

values emphasised in the EU’s 1999 Common Strategy on Russia” (2008: 83).

The specific measures of the Common Space were set out in the format of a Road Map
agreed at the EU-Russia Summit in Moscow in 2005. This Road Map constitutes the
first extensive EU-Russia agenda on JHA matters.” In this respect, Averre points out
“[t]hat the list of areas of possible cooperation (...) is long and impressive, and the
progress which has been made is indicative of genuine shared concerns” (2005: 185). In
the opinion of a Commission official, the Common Space on Freedom, Security and
Justice is “the most important” of the Common Spaces and the EU-Russia JHA
cooperation the most flourishing area of cooperation between the EU and Russia.'®
This is indeed so if compared with other policy areas. Russia has shown an eager
interest in cooperating with the EU in terms of mobility, as the thesis will further

develop.

% The EU-Russia Summit was celebrated on occasion of the 300™ anniversary of the foundation of the
city of Saint Petersburg.

% See Korneev (2012) for an account on the Road Map for the Common Space on Freedom, Security and
Justice.

199 |nterview with an official from former DG External Relations, European Commission, Brussels, May
2010. Along the same lines, Pentland (2005: 50) stresses that “the content of relations encompassed by
the framework has been richer and weightier than in other cases”.
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At the EU-Russia Rostov on Don Summit in June 2010, a Partnership for modernisation

was launched, which, similarly to the EaP declaration, provided a flexible framework to

give momentum to the Common Spaces (Council of the European Union, 2010c). As

the then President of the European Council Van Rompuy stated after the Rostov on Don

Summit, “[with Russia we [the EU] do not want a ‘reset’. We want a ‘fast forward’”.

However, since armed conflict in Ukraine in 2013 and the illegal annexation of Crimea

by Russia, the EU decided to impose a set of restrictive measures to Russia, including

asset freezes and economic sanctions. EU-Russia cooperation has also been affected by

the current situation, as it will further examined.

Table 3: State of play signature EU-Eastern Europe Association Agreements

Initiation Signature Provisional European
application Parliament
Consent
Ukraine 30 March | 21 March  2014: | -Provisional 16 September
2012 political provisions | application since 1| 2014
27  June  2014: | November 2014 of
economic & trade | certain parts.
provisions -Provisional
application of trade-
related matters
planned on 1 January
2016.
Moldova 29 November | 27 June 2014 1 September 2014 13 November
2013 - EaP 2014
Vilnius
Summit
Georgia 29 November | 27 June 2014 1 September 2014 18 December
2013 - EaP 2014
Vilnius
Summit
Russia Negotiations | Negotiations on hold | Negotiations on hold Negotiations

on hold

on hold

Source: Author’s own elaboration

*The ratifying parties for the association agreements are the European Union, the Europe Atomic Energy

Community, the 28 Member States and each Eastern European country.
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4.2 Multilateral cooperation framework:

After the overview on the bilateral cooperation framework with Eastern European
countries, it is worth looking at the multilateral cooperation framework. The Eastern
Partnership (EaP) is the main multilateral cooperation framework between the EU and
Eastern Europe similarly to the Barcelona Process — Union for the Mediterranean with
the Southern Neighbourhood, with the aim of fostering also regional cooperation.'®*
The EaP has its origin on a Polish-Swedish proposal presented in May 2008
(Governments of Poland and Sweden, 2008). From the start, the Member States
neighbouring Eastern European countries such as the Czech Republic, Poland and the
Baltic countries were in favour of the launch of the Partnership.’®? This logic interest
has been confirmed by the fact that the EaP summits have taken place during the
Council presidencies of these countries.

As part of the ENP, partner countries are those of the Neighbourhood East.**® However,
the participation of Belarus in the initiative was controversial among EU Member
States, whereas the Eastern partners were in favour that Minsk took part in the initiative.
A Georgian official pointed out that “Belarus should not be left out and isolated. It
should be included in the Eastern Palrtnelrship”.104 As for Russia, it self-excluded from
taking part in the Partnership, as it was the case with the ENP. In a way, Moscow
perceived the EaP as a mechanism to extend the sphere of influence of Brussels in
Eastern Europe. As an IOM representative ironically put it, “[the Eastern Partnership] is

full of EU language. How could Russia sign something it does not know?*%

The Declaration of the Prague EaP Summit, adopted in May 2009, set out an agenda
with the objectives of deepening of the political association and economic integration of
the EaP counties with the EU and the promotion of EU values (democracy, rule of law,
respect for human rights and fundamental freedoms). Although there is a section on the

‘centrality of multilateral cooperation’, the content of the Joint Declaration is mainly

101 See European Commission (2011e) for a Communication on JHA policies in the EaP.

192 Interview with a representative from the Permanent Representation of Hungary to the European Union,
Brussels, May 2010. On the origins of the EaP, see Korosteleva (2011) and Longhurst (2009).

103 Armenia, Azerbaijan, Belarus, Georgia, Moldova and Ukraine.

104 Interview with a representative from the Permanent Mission of Georgia to the European Union,
Brussels, May 2009.

195 Interview with a representative of the EU Regional Representation of the International Organisation
for Migration (IOM), Brussels, May 2009.
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oriented at strengthening bilateral cooperation. In fact, multilateral cooperation is on a
voluntary basis. A Ukrainian representative stressed that “[t]he EaP should have some
elements of multilateral cooperation since it shares borders with the countries involved,
but should be built rather at an ad hoc basis”.**® Similarly, voices in the EU institutions

have been pessimistic about the prospects of developing a multilateral framework.*"’

Within the multilateral track of the EaP, which is intended to be a “forum for dialogue
and exchange” (European Commission and High Representative, 2015a: 2), the
Commission has developed thematic platforms, among them platform 1 on democracy,
good governance and stability. A panel focuses on migration and asylum and another
one on Integrated Border Management (IBM). Under an IBM flagship initiative,

exchanges and training on border management have taken place.'®

In Ukraine, the Eastern Partnership was not received with enthusiasm.'® According to a
Ukrainian diplomat, “[t]he Partnership does not provide many changes in a context of
advanced bilateral cooperation, but it allows the extension and exchange of best
practices among the Eastern neighbours”. The same diplomat contended that the EaP
“[1]ooks smart, good approach with benefits from both sides.”"® These declarations and
also the scepticism with which Ukraine reacted to the ENP may indicate that Kyiv has
traditionally been keen on deepening bilateral relations with the EU, without the

specific objective of fostering regional cooperation.

Three EaP summits at the level of Heads of State and Government have taken place as a
follow-up to the Prague EaP summit in 2009. The Warsaw EaP Summit under Polish
Presidency of the Council was organised in September 2011 (Council of the European
Union, 2011b: 15). The Vilnius EaP Summit in November 2013 was particularly
significant because of the situation in Ukraine. It was the venue for the initialling of the

EU-Moldova and EU-Georgia agreements. “Enhancing mobility in a secure and well-

19 nterview with the Deputy Head of the Permanent Mission of Ukraine to the European Union,
Brussels, May 2009.

197 Interview with an official of the General Secretariat of the Council of the European Union, Brussels,
May 2009.

198 Chapter V analyses Integrated Border Management activities within the multilateral dimension of the
EaP.

109 5ee Costea (2011) on the Eastern Partnership in Ukraine.

Y9 Interview with the Deputy Head of the Permanent Mission of Ukraine to the European Union,
Brussels, May 2009.
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managed environment” was underlined as a “core objective of the Eastern Partnership”

(Council of the European Union, 2013b: 3).

The Riga Summit took place on 21-22 May 2015. The participants reconfirmed the
“high importance they attach to the Eastern Partnership as a specific dimension of the

b

European Neighbourhood Policy” and that the Partnership is founded on “shared
ownership, responsibility, differentiation and mutual accountability” (Council of the
European Union, 2015c: 1). The summit focused on the provisional implementation of

the association agreements, pending ratification.

Referring to the annexation of Crimea by Russia, the EU commits in the Joint
Declaration to “territorial integrity, independence and sovereignty of all its partners”
(Council of the European Union, 2015c: 2). It is worth underlining that the EU and the
Eastern partners did not agree on referring to these principles. Allegedly, Belarus and
Armenia were against acknowledging the illegal nature of the Russia annexation of
Crimea (Kuznetsov, 2015). The Joint Declaration also refers to the territorial integrity of
Georgia. The breakaway entities of Abkhazia and South Ossetia signed agreements with
Russia in November 2014 and March 2015 respectively, which confirm Russia’s control
of the entities. The fact that EaP partners like Belarus and Armenia defend the position
of Russia in Crimea is a signal of the lack of EU soft power in these countries.™! In the
area of mobility, the participants reconfirmed the principle of the Vilnius Summit that
“enhanced mobility of citizens in a secure and well-managed environment remains a

core objective of the Eastern Partnership (Council of the European Union, 2015c: 9).

Moreover, two intergovernmental initiatives have been incorporated into the multilateral
track of the EaP, namely the Budapest Group and the Soderkdping process. The
Budapest Group was created in 1993 as a German initiative with the participation of
forty European countries, including all Community for Independent States (CIS)
members. This cooperation framework is relevant for this dissertation because it

includes a special group focused on questions related to migration in Russia, Ukraine

111 5ee Mananashvili and Wilson (2014) on EU soft power in the EaP.
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and Moldova. The International Centre for Migration Policy Development (ICMPD)
took up the function of the secretariat of the Budapest Group.™?

The Soderkdping Process was launched in 2001 as an initiative of the Swedish
Presidency of the Council. It was conceived in order to strengthen cross-border
cooperation along all the countries on both sides of the EU Eastern external border since
the EU enlargement to Central and Eastern Europe.™® Its secretariat was hosted by the
IOM office Kyiv from 2003 to 2010 and supported by the Swedish Migration Board.
According to IOM officials, it is a kind of “think-tank at the high-level to share
experiences and best practices in the field of asylum, return and migration, with no
technical cooperation taking place”.'** With the launch of the Eastern Partnership in
2009, Sweden suggested the integration of the Soderkdping Process as part of the
multilateral track of the EaP within the Panel on Migration and Asylum. The

Soderkdping Process became finally part of the EaP in December 2011.

Besides the EaP, the EU has launched another multilateral initiative in order to foster
cooperation with Eastern Europe: the Black Sea Synergy. However, it must be clearly
underlined that Black Sea Synergy is not, unlike the EaP, a framework for the
formulation of EU policy instruments in the migration field. The Synergy is a platform
for its members to promote cross-border cooperation. The Synergy was launched after
the accession of Romania and Bulgaria to the EU in 2007, when for the first time the
EU borders reached the shore of the Black Sea (European Commission, 2007a). All the
countries analysed in the dissertation are members of the Synergy, as they all have
direct access to the Black Sea. According to Gazizullin, Lozoviy and Tatarchuk, the
Black Sea Synergy is not a “traditional comprehensive political initiative, but is aimed

at supporting ongoing regional cooperation, sector-based” (2011: 1-2).

12 |CMPD is a major international organisation with fourteen Member States, which implements EU-

funded migration management projects in Eastern Europe. For example, the Building Migration
Partnerships (BMP) initiative, launched in 2009 by the Czech Presidency as part of the so-called Prague
Process, which will be further examined in Chapter VII.

13 The following countries originally participated in the Séderképing process: Estonia, Latvia, Lithuania,
Poland, Slovenia, Hungary, Romania, Belarus, Ukraine and Moldova. Russia and Finland do not take part
in the Process.

14 Interviews with officials from the International Organisation for Migration (IOM) Office in Ukraine,
Kyiv, April 2011.
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5. Summary

Chapter Il has given an overview of the development of the EU JHA policies and, in
particular, the development of the external dimension of the EU migration policy since
the Treaty of Maastricht to the Treaty of Lisbon. The chapter is a state of the art of the
origin, nature, evolution and characteristics of the EU migration policy. In addition, the
state of the art includes a review of the cooperation framework between the EU and
Eastern Europe, both bilateral and multilateral.

The chapter has argued that before the creation of the third pillar on Justice and Home
Affairs in the Treaty of Maastricht, EU Member States cooperated in the field with
intergovernmental fora such as the TREVI group, the Council of Europe and the
Schengen agreement. In particular, some Member States have been advocating for the
integration of migration policies at EU level according to the principle of solidarity
among Member States. This is the case for Southern European countries like Spain,
Italy and Greece, which are exposed to huge irregular migration flows. Germany also is
in favour of a bottom-up Europeanisation because of the huge numbers of asylum

seekers.

The EU migration policy was partially ‘communitarised’, or integrated at EU level, with
the Treaty of Amsterdam. However, the chapter has argued that the five-year transition
period before the actual 'communitarisation' shows incoherence. The Treaty of
Amsterdam also laid the foundations for the development of the external dimension of
the EU migration policy, including only references to the conclusion of readmission

agreements with third countries.

The EU adopted five-year programmes to set out the agenda in the area of migration for
the period between 1999 and 2014. The first multiannual programme was the Tampere
Programme, adopted in 1999, which envisaged a comprehensive set of measures aimed
at establishing an Area of Freedom, Security and Justice. Nevertheless, the Conclusions
of the Seville European Council in 2002 changed the policy objectives from a
comprehensive to an EU migration policy more focused on security. The chapter also
assesses the GAM and the subsequent GAMM in the wake of the Arab Spring in 2011,

as the framework for the development of the external dimension. The chapter also
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includes a table with information on the legal basis, functions and role in the external

dimension of the EU Home Affairs Agencies (Table 2).

Regarding the bilateral and multilateral framework for EU migration cooperation with
Eastern Europe, the chapter has analysed the PCAs and association agreements which
are at the time of writing provisionally applied in Ukraine, Moldova and Georgia as the
main bilateral cooperation framework. Unlike the PCAs, association agreements have a
specific chapter on JHA issues. Table 3 captures the state of play of the association

agreements with each of the countries dealt with in the thesis.

The ENP has been the policy to frame bilateral cooperation with Eastern Europe, with
the non-participation of Russia. The ENP action plans have set out the agenda for
migration cooperation with Eastern Europe. In the specific case of Russia, a Road Map
for the Common Space for Freedom, Security and Justice was adopted in 2005 with the
purpose of formulating the agenda in migration cooperation. The ENP has been
characterised by the principles of differentiation and ownership and it is subject to
review in view of the adoption of a Commission Communication in late October or

early November 2015.

Concerning the multilateral track, the EaP has allowed the development of thematic
platforms with the whole of the EaP countries, with a flagship initiative promoting
border management standards, which will be analysed in Chapter V. Other multilateral
fora are the Soderkdping Process (integrated into the EaP in 2011), the Budapest Group
and the Black Sea Synergy.
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CHAPTER I1l. Beyond Europeanisation: an analytical
framework to explain EU migration policy convergence with
Eastern Europe

1. Introduction

Europeanisation has been the main theoretical approach in the International Relations
literature to frame the studies of EU cooperation with neighbourging countries. As
argued in Chapter |, there are shortcomings in the current scholarly work to explain

policy convergence between the EU and Eastern European in the field of migration.

The aim of this chapter is to present a state of the art of the literature written on
Europeanisation and external governance as well as to present the analytical framework
of the dissertation. Barbé et al. (2009a) identify three different Europeanisation
schools: Europeanisation as norm transfer, EU normative power Europe and EU
external governance. All of them start from the premise that the relations between the
EU and third countries lead to a process of convergence with the norms and structures

of the acquis communautaire.

However, the thesis proposes an analytical framework encompassing alternative models
to explain the relations between the EU and third countries, including norms other than
the acquis like those emanating from international organisations and also those
negotiated between the EU and a neighbouring country. This analytical framework takes
into account as explanatory factors the structure of power between the EU and third
countries and mutual perceptions of legitimacy.

The chapter begins by assessing critically the Europeanisation theoretical approaches in
the literature to explain EU migration policy convergence with third countries. It then
presents the analytical framework of the dissertation, including the independent
variables (explanatory framework) and dependent variables (models of policy

convergence) and the main hypothesis. Finally, the chapter is briefly summarised.
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2. Europeanisation as a theoretical approach to explain EU migration
cooperation with third countries

2.1. Europeanisation as norm-transfer

Europeanisation is a theoretical approach that claims that the EU ‘exports’ unilaterally
norms emanating from European integration to its neighbouring countries in any given
field. Coppieters and Emerson define Europeanisation as a “process in which European
rules, mechanisms and collective understandings interact with given domestic
structures” (2004: 20).*°

At this stage, the definition of the term norm should be clarified. It refers in this
dissertation to the benchmarks embedded in the policy tools or instruments of the EU
migration cooperation with third countries, both legally binding and non-legally
binding. This definition is in line with the broad definition of norms by Finnemore and
Sikkink, as “standards of appropriate behaviour for actors with a given identity”
(1998:891). In light of this definition, examples of norms might be the acquis
communautaire, international conventions by the Council of Europe or the United
Nations (UN).

These norms are the object of the policy convergence in the migration field between the
EU and Eastern Europe. Policy convergence is defined in a broad way as “any increase
in the similarity between one or more characteristics of a certain policy (e.g. policy
objectives, policy instruments, policy settings) across a given set of political
jurisdictions (supranational institutions, states, regions, local authorities) over a given
period of time" (Knill, 2005: 768).

The Europeanisation theoretical approach has its roots in the studies of European
integration, based on an “incremental process reorienting the direction and shape of
politics to the degree that European Community political and economic dynamics
become part of the organisational logic of national politics and policy-making”
(Ladrech, 1994: 69, cited in Barbé et al., 2009a). In other words, this approach

conceives that the Union exports the products of European integration to third countries.

115 See Vink and Graziano (2007) for an elaborate literature review on Europeanisation studies.
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First, it should be recalled that the literature on Europeanisation was first applied to the
study of the approximation to EU norms and standards in EU Member States. This
process of approximation, for instance with the transposition of an EU directive in the
legal system of a Member State, brings as a consequence domestic legal changes to
adapt to EU policies. In this sense, the works by Radaelli (2000) and Borzel and Risse
(2000) have focused on the analysis of the changes that took place at the internal level

in EU Member States as a result of their approximation to EU norms.

In addition, Borzel and Risse are the authors of the classic gradual systematisation of
types of Europeanisation impact at the Member States level: ‘politics, policy and
polity’. From minimal impact in the political debate (politics) to maximum impact at the
structural level (polity), going through impact on policies, this three-fold model has

been essential to frame the studies of Europeanisation.

Second, Europeanisation was also used to study the adoption of the acquis
communautaire during the enlargement process of the countries in Central and Eastern

Europe.''®

In this respect, Schimmelfennig and Sedelmeier (2005b) propose a
theoretical framework to explain the adoption at the internal level of norms of the
acquis.” Their work is based on two variables. First, they refer to the main actor in the
adoption process (the EU or accession countries) and second, to the logic of norm

adoption — consequences or appropriateness (March and Olsen, 1999).

The variable of logic of consequences refers to the maximisation of rewards, i.e., that
the neighbouring country decides to adopt a norm in function of the benefits that it
obtains from it. It might be that the EU can offer additional incentives to the candidate
country in order for that country to adopt the norm. This variable comes from rational
institutionalism. Without a doubt, in the case of the EU enlargement to Central and

Eastern Europe, the best incentive was the membership perspective per se.

16 1n 2004, Cyprus, the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, Slovakia
and Slovenia joined the EU, followed by Bulgaria and Romania in 2007 and Croatia in 2013.

17 See Bjorkdahl (2005) on EU norm transfer to accession countries, in particular to the former Yugoslav
Republic of Macedonia.
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For instance, with the obligation of candidate countries to adopt the Schengen acquis
for EU accession, regardless of whether they perceived this norm as legitimate or not,
the adoption of this norm is based on a logic of consequences. The candidate countries

acted according to a cost-benefit analysis in view of the membership perspective.

As for the logic of appropriateness, March and Olsen (1999) refer to the perception of
the accession country that the norm is sufficiently legitimate to be adopted. This
variable comes from sociological institutionalism or social constructivism. Both logics
will serve as the basis for the independent variables of the analytical framework in the

dissertation.

Finally, Schimmelfennig (2009) referred to Europeanisation ‘beyond Europe’,
identifying theoretical approaches to Europeanisation. Besides Europeanisation applied
to the enlargement process (Schimmelfennig and Sedelmeier, 2005a; Bauer et al.,
2007), he identified more specific studies such as impact of Europeanisation in the
resolution of border conflicts (Diez, Sletter and Albert (2006) and Noutcheva, Tocci,
Coppieters, Kovziridze, Emerson and Huysseune, 2004). Other specific studies on
Europeanisation have been elaborated for instance on the impact of the transfer of rules
of the internal market to neighbouring countries (Gstohl, 2015).

2.2 Normative power Europe

Normative power turned into the most common concept at the academic and also the
political levels to refer to the EU position in the international system, capable of
transforming its neighbours on the basis of values, norms and rules. This theoretical
approach on EU external policy is embedded in the social constructivist literature since
it gives particular emphasis to the identity of the EU. Actorness is defined as the “ability
to function actively and deliberately in relation to other actors in the international
system” (Smith, 2008: 25).

The normative power Europe is built on the assumption that the EU has an international
identity of shared principles such as sustainable peace, freedom, democracy, human
rights, rule of law, equality, social solidarity, sustainable development and good
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governance. Instead of pursuing its objectives on the basis of rationalist cost-benefit
analysis, some authors argue that the EU takes foreign policy decisions by virtue of
these characteristics. This is an image the EU also promotes in official documents with
references to responsibilities of the EU as a ‘force for good’ (Barbé and Elisabeth

Johansson-Nogués, 2008).1'8

The normative power Europe theoretical approach, coined by lan Manners (2002),
contends that neighbouring countries adopt EU norms because of the EU "ability to
shape conceptions of 'normal’ in international relations™ (Manners, 2002: 239) The
author is inspired by the study on the conception of the EU as a civil and military power
in applying the concept of normative power in a post-cold war period.'*® Manners
suggests “to think about the ideational impact of the EU’s international identity/role as
representing normative power” (2002: 238). In other words, normative power is based
on the ability to make others believe that EU values, ideas and norms are the most
desired ones. As Manners points out, to believe more in what the EU is than in what the
EU does (Manners, 2002 252).1%°

Manners considers that the normative base of the Union is constituted by ‘principal and
secondary norms’. Among the principal ones, Manners includes peace, liberty,
democracy, the rule of law and Human Rights, whereas the secondary ones include
social solidarity, antidiscrimination measures and sustainable development. According
to Manners, an example of principal norm of the EU is the abolition of the death
penalty. The EU has indeed taken a strong stance in this matter. The author illustrates
how the EU had normative power in Ukraine in this particular matter. Ukraine
abolished it in 1999 when in 1996 a total of 167 executions still took place. Other
authors like Sjursen have sustained, in line with Manners, that the EU has the ability to
shape conceptions of normal to neighbouring countries. This author puts particular

emphasis to international law as the source of EU normative power (Sjursen, 2007).

118 See Huelss (2012) for the EU’s normative power as a promoter of ‘good governance’.

119 The concept of the EU as a civil power is owed to Duchéne (1973), who pointed out the predominantly
economic character of EU activity, in detriment to military and security aspects. He was later on criticised
by Bull (1982) in his notion of the EU as a military power.

120 Emphasis added.
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The normative power theory has been object of criticism because of its unidirectional
character, which assumes third countries adopt the EU norms and ideas, not taking into
account that third countries may not be interested in the adoption of EU norms and may
also have the leverage not to adopt them.**> Authors such as Diez (2005) argue that the
ability to shape concepts of ‘normal’ is not exclusive of the EU. In his opinion, the
United States could also be considered a normative power. Kavalski argued in this sense
that the EU has normative power only to enlargement countries and those with a
‘privileged partnership’ with the EU (2013: 251). Larsen (2014) added that the
importance of the context should not be disregarded when assessing the ability of the
EU to exert normative power. Wood (2011) deals with normative power from the
perspective of pragmatism. In his view, it is essential to understand relations with
Russia (2011: 251), as mentioned in Chapter Il (Timmins, 2002; Smith and Webber;
2008).

Other authors have defined the EU as an actor with a hegemonic role in the region.
Haukkala (2008a) criticised that the normative power brings the EU to act as a
“normative regional hegemon”. Diez (2013) takes up Haukkala's contribution to
propose the use of the term 'hegemony' instead of 'normative power'. According to him,
hegemony adds the dimension of interests to that of norms and expands the
understanding of the actors involved in the construction and exercise of normative
power (2013: 206).

Fisher Onar and Nicolaidis have a critical stance vis-a-vis the normative power Europe
theory since, in their view, is a 'sophisticated' version of EU-centric narrative', which
marginalises the impact of the role of Europe as a former colonial power (2013: 284).
Bicchi (2006) contended the EU has civilisation objectives in its policy towards the
Neighbourhood and Tassinari argued that the EU hides unilateral policies using a
bilateral rhetoric (2005). All these authors stress that policy convergence is not a

unidirectional but a bidirectional process.

In response to the criticism, Manners (2013) argued in favour of the continuous utility
of normative power to understand the EU role in the international system. Birchfield

121 See Whitman (2013) for a literature review on normative power, including the main contributions of
the past décade.
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(2013) claims that the normative power is a valid policy framework to empirically
assess the link between the internal and external dimensions of EU policies such as
migration (2013: 919).

3.3 EU External Governance

With the launch of the ENP, scholarly attention focused on the degree of approximation
of neighbouring countries to the EU acquis. In this case, Europeanisation has been used
to explain the transfer of norms to EU neighbouring countries. The school of external
governance deals with the attempt of the EU to transfer its norms and policies to third
countries. The concept presents similarities to that of Europeanisation, but includes in
addition of the transfer of the acquis, the possibilities of participation of neighbouring
countries in cooperation networks (Lavenex, 2004 and 2008; Lavenex et al., 2008;
Lavenex, 2014). External Governance systematically explores the links between
sectoral modes of governance and the scope for flexible integration of neighbouring
countries. In line with external governance, Grabbe referred to the EU transformative

power in third countries (2006).

According to Barbé et al. (2009a), external governance defines the form in which the
European Union extends a common system of rules beyond its legal and geographical
border (2009: 381). Héritier and Lehmkuhl note that the concept of external governance
can be applied in a broader context to include every type of government and different
types of hierarchical relations (Héritier and Lehmkuhl, 2008). In this case, it eventually

leads to socialisation and not to the adoption of common rules.

Actually, external governance starts with the premise that the Europeanisation
theoretical approach outlined above is valid to explain the relations between the EU and
enlargement countries, which entail the adoption of the acquis. However, the external
governance authors claim that the model of relations between the EU and neighbouring
countries must be nuanced by the participatory means of the latter in the adoption of the
acquis. In this sense, they sustain that there are two kinds of norm expansion: those
which go beyond the regulation boundaries and those which go beyond the organisation
boundaries. While in the first one third countries adopt the acquis, in the second one

they have the opportunity to participate in the institutions of EU policy-making.
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External governance implies several institutionalised forms of coordinated action
between the EU and third countries, which lead to agreements that keep them
interrelated. In light of this, Lavenex et al. (2008) identify three models of relations

between the EU and third countries: cooperation, hegemony and external governance.

Concerning cooperation, they refer to the case-by-case negotiations between the EU and
the neighbouring country that do not imply transfer of sovereignty, i.e., the competences
of the State to a supranational body. The result of the cooperation model is the signature
of bilateral agreements between the parties. In the migration field, the authors highlight
the conclusion of readmission agreements as a measure of cooperation. The thesis will
argue that the EU readmission policy with Eastern Europe does not constitute a case of

cooperation.'??

As for hegemony/hierarchy, the authors refer to the unilateral transfer of the acquis
communautaire, in the context of asymmetrical relations between the parties, in which
the EU acts as the dominant actor and the third state as a subordinate actor. The
paradigm of hierarchical cooperation would be, according to the Lavenex et al., the
compulsory adoption by third states of EU norms.'?® Therefore, the most evident of
example of hegemony/hierarchy is that of the European Economic Area. Norway,

Iceland and Liechtenstein adopt the whole of the trade acquis.

As mentioned above, the external governance approach includes the participation in
decision-making processes of neighbouring countries and the existence of cooperation
networks. It implies thus the expansion of both the regulation and the organisation
borders. Lavenex et al. (2008) identify three criteria to determine the degree of
expansion of the regulation boundaries: scope, intensity and control.

As far as the scope is concerned, from a horizontal perspective, it refers to the spectrum
of policy areas that are the object of cooperation between the EU and neighbouring
countries. Intensity makes reference to, from a vertical perspective, the degree of depth

in which people cooperate in a specific policy area. Lastly, control alludes to the follow-

122 E-Eastern Europe readmission policy convergence will be analysed in Chapter IV.
123 See Héritier and Lehmkuhl (2008) on hierarchy in cooperation between the EU and third countries.
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up mechanisms and the evaluation of the adoption of each policy area, such as

Commission reports in the field of migration.

The authors apply the three criteria mentioned above in migration policy, stating that
the scope covers a wide range of policy areas, in some of them the cooperation is more
intense than others because of a higher or lower commitment of third countries with the
acquis. Lavenex further added that these cooperation networks promote policy transfer
in migration with resistance from third countries to adopt the policy instruments
proposed by the Commission (2014: 896). By taking into consideration that third
countries may resist to the adoption of policy instruments in the field of migration, this
author evolves in the conceptualisation of EU relations with third countries, by moving
from a unidirectional to a bidirectional way of conceiving the process of policy

convergence.

Besides external governance, Filtenborg, Génzle and Johansson propose the term
network governance, which encompasses the extension of the EU’s regulatory scope
(rules and policies) as well as the opening-up of pertinent organisational decision-
making structures. According to the authors, network governance should promote an

inclusive and partner-oriented approach (2002: 338).

In the same vein, external governance studies have also been dealt with from a legal
perspective. Petrov (2008a) proposes two ways to explain the 'exportation of the acquis
communautaire to third countries’: substantial exportation (adoption of the acquis in
third countries) and procedural exportation of the acquis (implication of third countries
in the procedures of EU decision-making, information exchange and financial
assistance). Procedural exportation of the acquis is similar to the concept of external

governance enabling participation in cooperation frameworks outlined above.

Finally, in their conceptualisation of external governance, Knill and Tosun (2009)
define three stages of policy convergence. First, rule selection to refer to the extent to
which the EU regulations are taken as a reference in agreements signed by third
countries. Second, rule adoption in how far the rule selected for international
agreements is also transported in the third countries legislation. This is measured by the

ratification of agreements, or adoption by the third countries of documents in line with
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EU rules. Finally, rule application measures the extent to which the rules adopted are

also transposed at the level of the administration.

3. Analytical framework to explain EU migration cooperation with
third countries

With the objective to respond to the research questions about what are the policy
convergence models in EU migration cooperation with Eastern Europe and the reasons
for the choice of these models, the dissertation draws on an analytical framework
stemming from the literature on Europeanisation outlined above. In this sense, the
logics of consequences and appropriateness will serve as the basis for the factors or
independent variables.

The analytical framework is based on International Relations theory, from rational and
sociological institutionalism. Besides, it also draws on theory of European Foreign
Policy. Barbé et al. (2009a) challenge three premises of the Europeanisation literature:
the centrality of EU norms and standards, power asymmetry between the EU and
neighbouring countries and not taking into account that the EU is an actor which acts

within the international system.

Regarding the centrality of EU norms and standards, the authors argue that cooperation
between the EU and neighbouring countries is rather a bilateral process in which the
interests and capacities of the East European neighbours also play a role. Hence, the
framework goes beyond the unidirectional process of EU norm transfer to third
countries, stressing that both the EU and third countries participate in this process. It is a
bidirectional process where the leverage of the neighbouring country plays a role in the
negotiating process. This role should not be underrated since neighbouring countries
may oppose the norms EU promotes and have leverage to shape different policy

outputs.

Actually, evidence in the case studies will show the complex interaction between the
EU and Eastern Europe, the process of circularity in which both actors take into
consideration capacities, interests and perceptions when agreeing on a particular

migration agenda. In brief, the cooperation process implies bidirectionality to a major or
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lesser extent, whereby both the positions of the EU and the partner country have an
influence in policy output in adopting policy instruments. For instance, the EU-Russia
Road Map for the Common Space on Freedom Security and the ENP action plans with
Ukraine, Moldova and Georgia set out political commitments to which not only the EU
but also the partner country formally agrees to. The theoretical framework aims at
reflecting this interaction EU — Eastern Europe, absent in the idea of unidirectionality of

Europeanisation.

With respect to power asymmetry between the EU and neighbouring countries, it is
clear that there is asymmetry between the EU and its Neighbourhood, for instance in the
trade sector. However, power asymmetry is neither a factor per se that determines EU
policies to Eastern Europe, nor the impact of those in terms of police convergence. In
the case of Russia, Chapter Il emphasised the focus on symmetry and reciprocity in EU-

Russia relations.

In addition, the Europeanisation theoretical approach does not take into account that the
EU acts within the international system. On the contrary, the analytical framework bears
in mind that the EU is an actor which interacts in the international system. This might
entail that the Union may act as a transmitter or promoter of norms that emanate from
international organisations. Also, the EU may have to face constraints to pursue certain

objectives in cooperating with the Neighbourhood.

With these three considerations in mind, Barbé et al. (2009a) developed an analytical
framework which proposes alternative policy convergence models to Europeanisation.
In their own words, “[tJo our mind, while the Union does encourage its partners to
harmonise their policies with the EU in a number of fields, policy convergence
processes are much less dominated by EU rules and norms than meets the eye” (2009:

379).

Therefore, in the EU migration cooperation towards Eastern Europe, besides the
adoption of norms of the acquis, the EU may promote, norms emanating from
international organisations like the Council of Europe, as well as bilateral norms agreed

between the EU and Eastern European countries.
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Regarding international norms, these can be both at the global level with UN norms or
at the regional level such as with Council of Europe norms.*?* They tend to be perceived
by neighbouring countries as more legitimate than EU norms, as they are the result of
international negotiations in which neighbouring countries usually participate since in

most cases they are members of these organisations.

As regards the convergence towards bilaterally-agreed norms, the EU and the
neighbouring country negotiate and agree on norms that regulate specific patterns of
‘tailor-made’ relations, which adapt to the preferences of the Union and neighbouring

countries.

3.1. Independent variables

In order to explain the choice of the three policy convergence models, two independent
variables provide arguments for the option for a specific policy convergence model.
They stem from two forms of institutionalism: rational and sociological
(Schimmelfennig, 2009).

The first variable is the structure of power between the EU and a neighbouring country.
This variable comes from rational institutionalism. The variable of logic of
consequences (March and Olsen, 1999) links Europeanisation with the incentives that
the EU offers to the candidate country. Leverage is defined as the capacity to provide
sufficient incentives or disincentives to Eastern partners so that they adopt the norms
that the EU is interested in.

Rational institutionalism has a material conception of interests. As a result, it is a
variable based on power relations between actors, which can be symmetrical or
asymmetrical. It stems from the fact that States define different norms according to the

costs and benefits attached to a specific action.

In this way, the candidate country adopts a norm according to the rewards it obtains

from it. In other words, rewards and sanctions alter the cost-benefit calculations.

124 See Cortell and Davis (1996) for the impact of international norms on the norms adopted by States.
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Without a doubt, in the case of the EU enlargement to Central and Eastern Europe, the
best incentive was EU accession per se. If an actor is powerful enough to disregard EU
demands, the offer of incentives becomes crucial for the cooperation to move forward.
In other words, the EU may modify the cost-benefit analysis by altering the offer

incentives.

As far as incentives are concerned, Herranz (2010) distinguishes between specific and
crosscutting incentives. Crosscuting incentives target the strengthening of the legal
framework of relations between the EU and the neighbourhood, for example via
offering the membership perspective, whereas specific objectives are concrete
incentives offered in the context of a specific policy area.

The second variable is the mutual perceptions of legitimacy. With roots in sociological
institutionalism, the mutual perceptions of legitimacy conceive the Union and third
countries as socialising agents capable of shaping each other’s perceptions. It starts
from the premise that actors adopt norms when they are convinced that these are

legitimate or appropriate enough to be adopted.

Additionally, the degree of identification of the neighbouring country with the EU and
the legitimacy that attributes to the EU integration process play a role. If the
neighbouring country has EU membership aspirations, it is most likely to grant

authority to the EU as promoter of certain norms.

In other words, the mutual perceptions of legitimacy could be defined as the level of
resonance of norms proposed by the EU and the normative context in the Eastern
European countries. Among the three policy convergence models, convergence towards
international norms is the model with the highest perceptions of legitimacy since

international norms enjoy a high degree of legitimacy and ownership.

The perceptions of legitimacy can be altered via offering socialisation measures like
informal political dialogue and capacity-building and exchange of best practices. For
example, the meetings under the multilateral framework of the Eastern Partnership

(EaP) at technical level between the EU and neighbouring countries provide
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opportunities for exchange of best practices. Thus, they may have an impact on the

perceptions of legitimacy in neighbouring countries.

At this point, it is necessary to clarify that the internal coherence of the norms that the
EU promotes is integrated in the variable of mutual perceptions of legitimacy. Lack of
internal coherence may lead to confusion by Eastern European countries. They may
perceive that the EU is acting with double standards when advocating for the adoption
of a norm which has not been adopted across all EU Member States. Intraeuropean
coherence has its origin in the classical debates on coherence of the EU foreign policy
(Nuttall, 2005). In case of lack of intraeuropean coherence, the EU may lose legitimacy

when promoting an EU norm.

Finally, another variable to bear in mind is the determinacy of the norm. In other words,

the more a norm is concrete and specific,*®

the more likely it will be perceived as
legitimate (Roos and Zaun, 2014: 48). Schimmelfennig and Sedelmeier argue that
norms need to be specific enough in order to be credible enough for their adoption

(2005h).

3.2 Dependent variables

In function of the type of norms that the EU and a neighbouring country agree to
promote, the dissertation proposes a systematisation based on three models, which

constitute the dependent variables of the analytical framework.

First, as for convergence towards EU norms, it is the model whereby the EU exports
partially or totally norms of the acquis. Therefore, the goal is that third countries adopt
the products of the European integration process. The character associated to this model

is that of an ethical or civilising actor that tries to export its own norms.

Convergence towards EU norms is the most demanding of the three models since the

acquis usually triggers high costs of adoption. This is due to the high level of

125 Roos and Zaun refer to norm specificity as "how well norms are defined and understood by actors"
(2014: 48).
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determinacy of EU norms, since they are part of a highly integrated community of EU
Member States at the political and economic level. This model has the risk of low
perceptions of legitimacy from neighbouring countries, which may easily perceive the
promotion of EU norms as Eurocentric. As a result, the EU leverage depends on the
offer of incentives and the ability to persuade about the appropriateness and opportunity

of the EU norms promoted.

Second, with respect to convergence to international norms, it implies the total and
partial adoption of international norms, which might emanate from universal
international organisations such as the UN or regional international organisations like
the Council of Europe. In this cooperation pattern, the EU acts as a norm-transmitter or
an internationalising agent that favours the adoption of norms already existing at the
international level. The EU acts in this cooperation model as a universalist or
cosmopolitan actor. An example of promotion of an international norm is the effective
implementation of the Geneva Convention and Protocol relating to the status of

refugees, which constitute the basis of the international refugee protection regime.

The adoption of international norms by neighbouring countries seems to be a priori less
costly. This is linked to less specificity of international norms if compared with EU
norms. In addition, since these norms have been negotiated by a wider number of
countries, neighbouring countries perceive them as more legitimate. Therefore, it is less

likely that the Eastern European countries perceive the EU as patronising.

Lastly, convergence to bilaterally-agreed norms is the model whereby the EU and a
neighbouring country agree on the adoption of norms that are the result of negotiations
between the two actors. Hence, they are tailor-made to the particular context in which
they were negotiated, reflecting the outcome of how both parties — the EU and a
neighbouring country — accommodate their preferences. A priori this model of policy
convergence is the least costly since it is tailored to the interests of the parties and as a

result, high perceptions of legitimacy are attached to these norms.
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3.3 Hypothesis

The formulation of hypothesis is based on the difficulties the EU encounters when

promoting EU norms. A first hypothesis is that, contrary to the predominant strands in

the literature that claim that neighbouring countries adopt EU rules and standards,

convergence to EU norms is the least likely model to take place. The second hypothesis

is linked with the factors that trigger that convergence towards EU norms is the least

expected model: lack of enough EU leverage vis-a-vis neighbouring countries and low

perceptions of legitimacy of the EU among Eastern neighbours. Table 4 summarises the

analytical framework of the dissertation pinning down the main elements of the policy

convergence models.

Table 4: Policy convergence models between the EU and third countries

TYPE OF NORM

EU CHARACTER

INDEPENDENT
VARIABLES

Acquis Civilising -Interests and leverage

communautaire Ethical (convincing incentives)
Convergence to EU -Mutual perceptions of
norms legitimacy
Convergence to | International norms | Universalist -Lack of interests and
international norms | (universal and | Cosmopolitan leverage

regional) -Mutual perceptions of

legitimacy

Convergence to
bilaterally-agreed

norms

Bilaterally-agreed
norms between the
EU

neighbouring country

and a

Pragmatic

Accommodating

-Lack of interests and

leverage
-Lack of mutual
perceptions of

legitimacy

Source:
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4. Summary

This chapter has assessed critically the Europeanisation theoretical approaches in the
literature to explain EU migration cooperation with third countries. In addition, it has
presented the analytical framework of the dissertation, including the independent
variables (explanatory framework) and dependent variables (models of policy

convergence), as well as the main hypothesis.

First, the chapter has concluded that the Europeanisation theoretical approaches
(Europeanisation as norm transfer, normative power Europe and EU external
governance) assumes that EU rules are central in EU policy convergence with
neighbouring countries and that there is power asymmetry between EU and its

neighbours.

Second, the analytical framework by Barbé et al. (2009a) challenged these premises and
proposes three policy convergence models between the EU and third countries,
including in addition to norms of the acquis (convergence to EU norms), norms
emanating from international organisations (convergence to international norms) and
also those negotiated between the EU and a neighbouring country (convergence towards
bilaterally-agreed norms). This analytical framework takes into account as independent
variables the structure of power between the EU and third countries and mutual
perceptions of legitimacy. For example, the EU may alter the structure of power by
offering a tempting incentive to neighbouring countries. As regards the perceptions of
legitimacy, a neighbouring country may adopt a rule because it perceives it as

appropriate or internally coherent.

Third, the chapter has argued that with low EU leverage and low perceptions of
legitimacy, the convergence to EU norms is the least likely of the policy convergence
models. Rather, convergence will be towards bilaterally-agreed norms which suit the
preferences of both the EU and neighbouring countries. When the EU has low leverage
but there is an international norm, the EU may opt to promote this norm as it is usually
perceived as more legitimate by the neighbouring country. Only when the EU has
enough leverage, which may be altered by the offer of incentives, and its rules are
perceived as legitimate, the convergence to EU norms may take place. It is worth noting
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though that the EU may not be interested in promoting its own rules. The following four
chapters will delve into the four migration policy areas and will identify the models of
policy convergence for each of them, as well as the explanatory factor underlying

migration policy convergence between the EU and Eastern neighbours.
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CHAPTER IV. EU - Eastern Europe readmission policy convergence

1. Introduction

Readmission has been the first migration policy area to be developed in the external
dimension of the EU migration policy. As this chapter will show, the content of
readmission agreements is highly technical and stipulates the conditions for return to
their countries of origin of irregularly-staying third country nationals (TCNs).

This is the first of a series of four chapter dealing with external policy instruments in the
field of migration. The aim of this chapter is to give an account of the genesis of
readmission agreements, delving into its legal basis and the substance of the
agreements. The chapter also looks at negotiations of readmission agreements with
Eastern Europe and the agreements which have entered into force so far. Particular
attention is given to the link of readmission agreements and visa facilitation agreements.
This analysis allows identifying the model of policy convergence embedded in

readmission cooperation between the EU and Eastern Europe.

The chapter has four main sections. Firstly, it examines the legal basis and content of
the readmission agreements. The next section outlines the readmission agenda with
Eastern Europe and the output of cooperation in this field. This is followed by an
explanation of the policy convergence model in readmission cooperation as well as a

summary of the main findings.

2. Genesis of the EU readmission agreements with third countries

According to Coleman (2009), readmission constitutes the cornerstone of the EU
migration policy towards third countries. Martin y Pérez de Nanclares refers to
readmission agreements as the ‘most visible’ domain of the external dimension of the
EU migration policy (2012: 33). The Council has defined this policy instrument as
"essential tools in the fight against illegal immigration” (Council of the European
Union, 2011a: 2). The conclusion of the readmission agreements has been the first EU

priority when establishing the migration agenda with third countries, in order to tackle
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the phenomenon of irregular migration, perceived as a ‘threat’ to EU security. As
Monar puts it: “[t]he key example (of external cooperation) are readmission agreements
concluded or under negotiations with several third countries considered to be major
countries of origin of illegal immigration” (2004: 398). Readmission agreements have
been negotiated before other policy tools, namely those in the areas of border
management, visa and labour migration. EU irregular migration policies have been
widely studied in the literature, in particular readmission agreements (Navarro Batista
(2012), Billet (2010), Phuong (2007), llies (2009), Peers (2004), Peers and Rogers
(2006), Roig and Huddleston (2007), Sanchez Rozas (2009), Schieffer (2003), Trauner
and Kruse (2008)).

It is worth underlining that readmission agreements constitute an ex post policy
instrument in tackling irregular migration, contrary to border management tools, which
are ex ante measures. The European Commission defines EU readmission agreements as
imposing "reciprocal obligations on the contracting parties to readmit their nationals and
also, under certain conditions, third country nationals (TCNs) and stateless persons.
They also set out in detail the operational and technical criteria for this process”

(European Commission, 2011a: 2).

The International Organisation for Migration (IOM) defines readmission as an “[a]ct by
a State accepting the re-entry of an individual (own national, third country national or
stateless person), who has been found illegally entering or being present in another
State” (I0OM, 2011: 79) IOM also defines them as an “[a]greement which addresses
procedures for one State to return aliens in an irregular situation to their home State or a
State through which they passed en route to the State which seeks to return them”
(IOM, 2011: 79). In other words, they regulate the conditions and procedures under
which the EU Member States and the third state commit to readmit irregular-staying

migrants.

As already indicated in Chapter 11, the conclusion of readmission agreements with third
countries has been the only tool of the external dimension of EU migration policy
explicitly regulated in the Treaties, in article 79.3 of the Treaty on the Functioning of
the European Union (TFEU, 2009), which stipulates that “[t]he Union may conclude

agreements with third countries for the readmission to their countries of origin or
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provenance of third-country nationals who do not or who no longer fulfil the conditions

for entry, presence or residence in the territory of one of the Member States.”

The Council has repetitively reaffirmed the need to develop an irregular migration
policy. The Tampere Programme states that “[t]he European Council is determined to
tackle at its source illegal immigration” (European Council, 1999: point 23). As stated
in Chapter Il, the Seville European Council conclusions made a shift to a policy aimed
at reducing irregular migration flows, with readmission agreements as the main policy
tool to implement this objective (Bigo, 2004 and Cholewinski, 2006). The European
Pact on Immigration and Asylum, adopted by the European Council of 15 and 16
October, reaffirmed the basic principle of greater cooperation between Member States
and the Commission and the countries of origin and of transit in order to control illegal

migration (Council of the European Union, 2008d: part 111)

In fact, the readmission of national irregularly staying in another country constitutes an
obligation under customary international law. In fact, this is an obligation deriving from
State sovereignty over territories and borders, notably the right of a State to decide
freely whom to admit and to expel from its territory (Panizzon 2012: 107). Roig and
Huddleston suggest that the 1948 Universal Declaration of Human Rights (United
Nations, 1948) regulates the right to return to its own country, meaning that it is the
obligation of the state to make it possible (2007: 364). The first readmission agreement
was signed between Prussia and other German States in 1818 and 1819 (Coleman,
2009: 12). Before being integrated at EU level with the Treaty of Amsterdam,
readmission was regulated bilaterally between Member States and a third country, as it
the case for countries receiving irregular migration flows like France (Panizzon, 2011
and 2012) and Spain (Fajardo del Castillo, 2006).

The co-existence of EU and Member States readmission agreements has been the object
of a broad academic debate on whether the competence to sign them is exclusive of the
EU or shared between the EU and Member States, as anticipated in Chapter Il. In other
words, the EU competence to sign readmission agreements "aroused a lot of attention in
the literature given the turf wars it generated between the European Commission and
EU Member States” (Wolff, 2014: 71). In practice, Member States have also concluded

bilateral agreements with countries with which the EU has negotiated readmission
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agreements. As Trauner and Wolff suggest, "Member States prefer to rely on existing
bilateral instruments"” (2014: 12) rather than on EU readmission agreements. As a result,
the co-existence of EU and Member States readmission agreements may lead to
duplicity and overlap. In that case, in case of discrepancy between the two agreements,
the agreement concluded by the EU will have preference according to the principle of

direct effect.

Billet (2010: 47-48) indicates two steps taken by the Council prior to the EU
competence to sign readmission agreements was regulated in the Treaty of Amsterdam.
First, the Council issued a recommendation in 1994 aimed at limiting the 'disparities’
between bilateral readmission agreements concluded by Member States, trying to
harmonise the structure and content of bilateral readmission agreements (Council of the
European Union, 1994 and 1995). Second, the Council adopted standard clauses on
readmission so that the Commission introduces them in association agreements with

third countries.

According to the principle of parallelism (Panizzon, 2012: 112), introduced by the
Commission v. Council (ERTA-European Road Transport Agreement) jurisprudence
(European Court of Justice, 1971: para. 16), the EU holds authority over an issue area
whose competence can be implicitly derived from the EU internal powers. Garcia
Andrade contends that the “doctrine of implied external competences can easily be
applied to immigration policy — so easily, that it contrasts with Member States’ refusal

to transfer to the EU explicit external powers in this domain” (2013: 267).

A broad interpretation of the doctrine of implied powers concludes that the EU has the
exclusive competence to conduct the readmission policy. By way of illustration,
Preamble 20 of the Return Directive stipulates that the "objective of this Directive,
namely to establish common rules concerning return, removal, use of coercive measures
(...) cannot be sufficiently achieved by the Member States and can therefore, by reason
of its scale and effects, be better achieved at Community level" (Council of the
European Union, 2008b)."?® The Directive defends that the EU readmission shall be

126 The Return directive, which sets out the procedures for the return of irregular migrants to their
countries of origin (European Parliament — Council of the European Union, 2008b) was controversial at
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based on arguments of subsidiarity and efficiency (Panizzon, 2012: 125). Subsidiarity is
the principle whereby the Union when sharing a competence with Member States acts
“only if and in so far as the objectives of the proposed action cannot be sufficiently
achieved by the Member States (..), but can rather, by reason of the scale or effects of
the proposed action, be better achieved at Union level” (Treaty on European Union,
1999: art. 5.3). According to Martin y Pérez de Nanclares, because of the explicit
competence in the Treaties for the EU to sign readmission agreements, Member States
should not conclude any more readmission agreements unless the EU explicitly
specifies so (2012: 35).

However, a narrow interpretation of the doctrine of implied powers suggests that the
objective necessary to achieve is not to facilitate the return process (Council of the
European Union, 2008b: para. 7 of the preamble) but rather the necessity to achieve the
objective of a 'common migration policy'. According to Panizzon, this objective can
only be achieved with the co-existence of EU and bilateral readmission agreements,
since the latter encompass also labour migration aspects which are not covered by EU

readmission agreements (Panizzon, 2012: 131).

By way of illustration, the agreements concluded between France and third countries
include also provisions on labour migration (Panizzon, 2012;: 101).*?" Garcia Andrade
notes that “numerous international agreements between countries of origin and countries
of destination seek to facilitate admission procedures for legal migrants for the latter,
which often face labour shortages in certain sectors” (2013: 266). Navarro Batista
brings to the attention that only the EU readmission agreement with Pakistan (European
Union — Pakistan) includes provisions of migration and development, in particular the

reintegration and wellbeing of readmitted people (2012: 165).'%

the time of its adoption. The vote at the European Parliament was subject to debate on the safeguard of
the rights of migration in light of the directive.

127 See Chapter VII for more details on bilateral migration agreements between EU Member States and
third countries.

128 Besides countries in the Eastern Partnership and the Western Balkans, the EU has concluded
readmission agreements with Hong Kong and Macau (2004), Sri Lanka (2005), Cape Verde (2013) and
Turkey (2014). Hong Kong and Macao have a visa-free regime with the EU. The readmission agreements
were conceived so that the “visa regime would not be abused” (Interview with an official from former DG
Home Affairs, European Commission, Brussels, April 2009). Chapter VI will assess how the Parliament
and the Council amended legislation on visas to prevent the misuse of the visa-free regime with a clause
on the temporary reintroduction of visas.
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Authors like Monar (2013) and Giuffré argue that, since "competence in the Area of
Freedom, security and Justice remains shared, and the EU and Member States continue
to pursue their readmission procedures in parallel" (Giuffré, 2013: 80). In other words,
the shared competence in the area of JHA allows for the co-existence of EU and
bilateral readmission agreements. As a result, it rules out EU exclusivity in signing

readmission agreements.

Jaroszewicz brings to the attention the lack of implementing protocols for the EU
readmission agreements as a reason for bilateral agreements like the Polish-Ukrainian to
be in force (2012: 16). This concern has also been expressed by the European
Commission: "the inconsistent application of EU readmission agreements undermines
greatly the credibility of the EU Readmission Policy towards the third countries, which
are expected to apply the EU readmission agreements correctly” (European

Commission, 2011a: 5).

In brief, this narrow interpretation on the doctrine of implied powers argues that shared
competence over readmission is a reason for the co-existence of EU and bilateral
readmission agreements. Therefore, both and bilateral readmission agreements will
remain in place (Panizzon, 2012: 133). Actually, the JHA Council provided clarity on
this debate on interpreting the doctrine on implied powers in 1999. The Ministers of EU
Member States stated that the existence of both EU and bilateral readmission agreement
should continue, thus adhering to the narrow interpretation of the doctrine on implied
powers. While acknowledging that "[tlhe Community objectives in the field of
immigration policy include the repatriation of persons residing unlawfully in a Member
State" (Treaty on European Community, 1999: art. 63.3), the Council went on by stating
that

"readmission agreements are not, generally speaking, indissolubly linked with the
achievement of the Community objective of "repatriation of illegal residents. Whether
this is so must be assessed in each individual case. This also applies to the question of
whether distortions can arise for other Member States through a Member State's
bilateral readmission agreement with a third State. The Community's responsibility with
regard to the conclusion of readmission agreements is therefore not exclusive.”

(Council of the European Union, 1999a).
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Regarding the content of the agreements, it must be stressed that it is highly technical
and procedural. Giuffré concludes that a "crucial aspect of the readmission policy, either
at the EU or the Member States level, is that readmission agreements are administrative
instruments™ (2013: 85). For instance, the agreements stipulate in detail the conditions
under which the nationality of irregular migrants should be identified. This has been
considered as the most difficult part of the readmission procedure by the European

Commission.*?®

The most prominent feature of readmission is a clause that envisages not only the
readmission of third country nationals, but also of the nationals who transited through
the territory of the country with which the agreements are signed. Stateless people are
also subject to the clause. This is a novelty proposed by the EU which goes far beyond
the scope of the international principle of the obligation to readmit nationals irregularly

staying in the territory of another state.

This transit clause implies that third countries should assist transit migrants readmitted
in their territory, "including asylum-seekers, who should be channelled into procedures
of assessment of their protection claims" (Giuffré, 2015: 88). The reason why the EU
introduced this clause may lie in the need to 'outsource’ the review of asylum-seekers.
As a result, the clause allows to "reject asylum seekers without examining their claim on
the basis that protection is or should be possible in either country or the country in
route” (Gammeltoft-Hansen, 2006: 6).

A major controversial issue that has triggered debate is whether the agreements
guarantee the protection of refugees and the right to seek asylum in the EU. In fact, the
customary principle of non-refoulement is a legal barrier to readmission, since it
prohibits removing a person from an EU Member State to the country of origin if that
person would be persecuted (Panizzon, 2012: 107). Readmission has been criticised
because it undermines international protection to asylum-seekers if individual reviews
of the standards of protection in countries of origin are not conducted. (Panizzon, 2012:
110).

29 Interview with an official from former DG Home Affairs, European Commission, Brussels, April
2009.
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In addition, Giuffré argues that the restrictive character of the EU migration policy
prevents the legal entry of persons in search of international protection into EU territory
(Giuffré, 2013). Martin y Pérez de Nanclares also calls into question the compatibility
of readmission agreements with international commitments in the field of asylum and
fundamental rights (2012: 36). In other words, measures such as visa requirements may
exclude pre-emptively the possibility for refugees to enter the EU. The right to seek
asylum is only guaranteed in theory, according to officials from IOM. Tragedies in the
Mediterranean have called into question the effectiveness of the EU asylum policy. As
Giuffré underlines, "instances of informal practices of border control, especially in
situations of emergency and mass influxes demonstrate how the existence of a
readmission agreement may boost the use of swift and accelerated identification and
return procedures in dissonance with international human rights and refugee law (2013:
79).

Actually, Giuffré clarifies that "readmission agreements do not provide the legal basis
for rejecting asylum-seekers, but only facilitate the execution of an expulsion decision”.
Therefore, the agreements should respect the international obligations of the signatory
parties, including refugee law (Giuffré, 2013: 80). In this respect, the Commission faced
criticism on the compatibility of readmission agreements with international fundamental
rights law by proposing that the agreements contain a 'safeguard clause'. This clause
would entail the suspension of the agreements if a readmitting country does not respect
human rights (European Commission, 2011a: 12). In this respect, the EU-Russia
readmission agreement stipulates a list of international agreements for the protection of
fundamental rights, including international protection (European Union — Russia,
2007a: art. 18).

Unsurprisingly, the EU-proposed clause to readmit transit migrants and stateless people
was not perceived positively by Eastern European countries. Therefore, the EU, highly
interested in succeeding in having this clause in the readmission agreements, came up
with an offer of incentives to convince Eastern European countries. For Wolff, the offer
of incentives had to be 'clear, credible, sizeable and temporally closed” to allow the
signature of readmission agreements" (Wolff, 2014: 75). Martinez San Vicente stresses

that the conclusion of readmission agreements required incentives measures (2014:
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381), since third countries may even deny readmitting its own nationals (2014: 379).
The incentive to counterbalance the burden of the transit clause for third countries was

visa facilitation agreements.**°

However, according to a Commission official, the transit migrants and stateless people
clause was ‘demonised’, since it is not costly, there are very few migrants that meet
these conditions and the readmission of transit migrants and stateless people is “even

less restrictive than the readmission of the migrants of the contracting party”.131

The EU has no longer opted to include the transit migrants clause when negotiating
readmission agreements. In 2011, the Commission suggested that the clause should no
longer be "so widely used" (European Commission, 2011a: 9). Panizzon suggests it is
due to criticism from the United Nations High Commissioner for Refugees (UNHCR)
that the clause lowers asylum standards or the lack of capacity by third countries to deal
with the review and eventual return of transit migrants” (Panizzon, 2012: 116).
However, the main element may be the lack of legitimacy and the precedent created by

the difficulties in negotiating the agreements.

3. EU readmission agreements with Eastern Europe:

3.1. Readmission agreements in the EU-Eastern Europe agenda

Unlike other migration policy areas, measures to tackle irregular migration and, in
particular, the conclusion of readmission agreements, have been widely covered in the
EU-Eastern Europe migration agenda. In the case of Russia, although the EU-Russia
PCA includes no specific section on JHA, irregular migration is addressed in the
agreement. First, article 84 stipulates that ""[t]he parties shall establish cooperation
aimed at preventing illegal activities such as: illegal immigration and illegal presence of
physical persons of their nationality, taking account the principle and practice of
readmission™ (European Union — Russia, 1997: art. 84). In this regard, the PCA makes
reference to the principle of international law whereby irregular migrants staying in

another country have to be readmitted by their country of origin. Since the Treaty of

130 v/jsa facilitation agreements will be assessed thoroughly in Chapter V1.
B! Interview with an official from former DG Home Affairs, European Commission, Brussels, April
2009.
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Amsterdam had not been signed yet, the EU had no competence to sign readmission
agreements with third countries. As a result, the PCA makes only reference to the

international principle.

Actually, the EU Common Strategy on Russia issued in 1999 was the first document to
envisage the conclusion of a readmission agreement between the EU and Russia
(Council of the European Union, 1999b: 8) . This is logical since the EU competence in
the field of readmission was transferred with the Treaty of Amsterdam. The Road Map
for the Common Space on Freedom, Security and Justice includes as measures the
conclusion of a readmission agreement. The Road Map also envisages that Russia signs
readmission agreements with other countries (European Union — Russia, 2005: 1-2).'*

Regarding Ukraine, the EU Common Strategy envisages the conclusion of a
readmission agreement (Council of the European Union, 1999c: 8). Article 27 of the
PCA stipulates that "the Cooperation Council shall examine which joint efforts can be
made to control illegal immigration taking account the principle and practice of
readmission™ (European Union — Ukraine, 1998: art. 27). Similarly, the ENP action plan
with Ukraine stresses that there is a "[n]eed for progress on the ongoing negotiations for
an EC-Ukraine readmission agreement” (European Union — Ukraine, 2005: 30). Finally,
the full implementation of the readmission agreement is also included in the association

agreement (European Union — Ukraine, 2014: art. 19.1.a).

As regards Moldova, the PCA includes in article 26 that "the Cooperation Council shall
examine which joint efforts can be made to control illegal immigration taking account
the principle and practice of readmission” (European Union-Moldova, 1998: art. 26). In
the ENP action plan, the country is encouraged to ‘criminalise’ its migration policy.
More specifically, the ENP action plan stipulates “further alignment with domestic
legislation with EU standards in order to criminalise illegal migration”, (European
Union — Republic of Moldova, 2005: point 44).** The criminalisation of the EU
migration policy has been addressed by Bigo (2004), who suggests that the EU

migration policy has tended to ‘criminalise’ migration since the Seville European

132 Interview with a representative from the Permanent Mission of Russia to the European Union,
Brussels, June 2009.
133 Emphasis added.
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Council in 2002.2** The EU migration policy was reoriented to an approach based on
security, diverging from the principles of the Tampere Programme, as mentioned in
Chapter II.

The ENP action plan encourages the parties to “initiate a dialogue on readmission in the
perspective of concluding a readmission agreement between Moldova and EU"
(European Union — Republic of Moldova, 2005: 30). Finally, the association agreement
includes the full implementation of the readmission agreement (European Union —
Republic of Moldova, 2014b: art. 15).

To conclude this section on readmission commitments, the PCA between the EU and
Georgia refers to readmission in article 75, stressing that "cooperation for the prevention
and control of illegal immigration constitutes one of the primary objectives of the
Agreement” (European Union — Georgia, 1999: art. 75) article 75. The ENP action plan
refers to strengthening the "dialogue and cooperation in preventing and fighting against
illegal migration, which could possibly lead in the future to an EC-Georgia agreement
on readmission” (European Union — Georgia, 2008: 19). Finally, the EU-Georgia
association agreement (European Union — Georgia, 2014b: art. 16.a) stresses the need
for the full implementation of the readmission agreement.

3.2. Policy output of EU readmission agreements in Eastern Europe

As stated above, the EU had to offer a tempting incentive to Eastern European countries
in order to promote the clause on readmitting transit migrants and stateless people. The
offer of easier procedures for the issuance of Schengen visas came up when negotiating
the readmission agreement with Russia. Moscow was not convinced to move the
negotiations further on readmission unless Brussels offered some mobility in exchange.
This is how the negotiations on both the readmission and visa facilitation agreements
ended up running in parallel. They started in Brussels in October 2003 and finished with
the signature of both documents at the EU-Russia summit in Sochi in April 2006,

entering into force in 2007.

134 On the issue of ‘criminalisation’ of irregular migration, see also Cholewinski (2007).
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Since then, the visa facilitation regime has been negotiated in parallel with readmission
in the countries of the Western Balkans and Eastern Europe. This incentive to
counterbalance the burden of the adoption of readmission agreements has ever since
been linked with any negotiating mandate on readmission in the countries in the
Western Balkans and Eastern Europe. According to Lavenex and Schimmelfennig
(2008), this constitutes a ‘package deal’. As the authors contend: “the two agreements
were the result of long and tedious negotiations and may be considered as a package
deal offering very limited liberalisation of travel to the EU in exchange for Ukraine’s
willingness to take back irregular migrants from the EU, including Ukrainians as well as

third country nationals and stateless people” (2008: 157).1*

The Hague Programme called on the establishment of a link between readmission and
visa facilitation, showing the commitment at the highest level to offer the incentive of

visa facilitation:

"The European Council (...) invites the Council and the Commission to
examine, with a view to developing a common approach, whether in the context
of the EC readmission policy it would be opportune to facilitate, on a case by
case basis, the issuance of short-stay visas to third-country nationals, where
possible and on a basis of reciprocity, as part of a real partnership in external
relations, including migration-related issues (Council of the European Union,
2004c: 18).

In addition to visa facilitation, another tool fostering mobility was negotiated between
the EU and Russia prior to the negotiations of the readmission and visa facilitation
agreements: the facilitated transit regime offered to Kaliningrad citizens moving to
mainland Russia through Lithuanian territory. This was an ad hoc solution to the
extension of the Schengen area eastwards. The Kaliningrad transit facilitated regime
(Council of the European Union, 2003a) entailed a compromise solution to avoid the

requirement for Kaliningrad citizens to be in possession of a visa to transit through

135 Krauner und Kruse (2008) and Esteve (2012) have also looked at the link between the readmission and
visa facilitation agreements. According to a Commission official, linking readmission and visa facilitation
is “apparently contradictory, since it does not seem to be logic to facilitate the issuance of visas of the
nationals of a country whose irregular migrants are subject to readmission” (interview with an official
from former DG Home Affairs, European Commission, Brussels, April 2009).
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Lithuania to reach the Russia’s mainland.** Potemkina (2005: 175) stressed that “EU-
Russia relations would have been put at risk had the negotiations about Kaliningrad

failed in the face of impending EU enlargement”.

At first, the EU did not plan any special arrangement regarding the facilitation of the
transit between Kaliningrad and mainland Russia. A letter written by former
Commissioners for enlargement Verheugen, for external relations Patten and for Justice,
and Home Affairs Vitorino to the Spanish Presidency of the Council (2002) underlined
that liberalising the visa regime for Kaliningrad citizens would produce a spill-over
effect of ‘special regimes’ to other countries. They had in mind the possibility that
Ukraine would call for keeping the visa-free regime with Poland, Slovakia and
Hungary. They also feared a negative reaction of public opinion in the Union,
“particularly against the background of growing public anxiety in the EU over

migration™ (Council of the European Union, 2002a: 2).

However, in 2002 the transit question was raised and negotiations on an ad hoc
facilitated regime for both rail and road passengers began, becoming operational on 2
July 2003, before the Lithuania’s accession to the EU in 2004. The facilitated transit
regime has been highlighted as a modest but nonetheless important achievement, as it is
the first measure to tackle the consequences of enlargement eastwards (Potemkina,
2005).

According to a Russian official, the EU-Russia readmission agreement was the basis for
the negotiation of the agreements with Ukraine and Moldova, which entered into force
in January 2008. Representatives from I0M noted that the agreement with Moldova
would not be relevant until Romania enters the Schengen Area.™®’” This argument seems
not to be fully sustained, since many readmission agreements are in force with countries
as far as Pakistan (European Union — Pakistan, 2010) and this does not prevent them
from being relevant. Sharing borders with the Schengen Area is not a prerequisite for

readmission to be in place.

136 See Potemkina (2003; 2005) and Lopata (2008) on the Kaliningrad facilitated transit regime. On the
Commission vision on Kaliningrad, see European Commission (2001).

537 Interviews with officials from the International Organisation for Migration (IOM) Office in Ukraine,
Kyiv, April 2011.
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The agreement with Georgia entered into force in March 2011, after the European
Parliament gave its consent. As mentioned in Chapter 11, in light of the Treaty of Lisbon
the Parliament has to give its consent to all international agreement signed by the EU.
The Parliament expressed concerns regarding the respect for fundamental rights of the
migrants subject to readmission. The Council and the Commission interpreted these
concerns by the Parliament as a risk that could lead Member States to conclude
readmission agreements bilaterally instead of EU-wide agreements.**® According to
IOM representatives, the agreement with Georgia would only be applicable for a small

number of irregularly-staying Georgian nationals, mainly in the Netherlands.**®

Despite the similarities in the content of the readmission agreements signed with
Eastern European countries, the leverage of those countries vis-a-vis the Union has
triggered more or less favourable conditions to each of the countries. Russia, whose
relations with the EU are characterised by focusing on symmetry and reciprocity as
underlined in Chapter Il, succeeded to postpone the implementation of the transit and
stateless migrant clause three years after the entry into force of the agreement (until 1
June 2010). (European Union — Russia, 2007a: article 22.3)

In addition, the readmission procedure applied to Russia requires more evidence to
prove the identity of the irregular migrant, which means in practice that the actual
readmission may not take place or may be delayed. In spite of these favourable
conditions, the EU, sceptical that Russia would not comply with the agreement, asked
for a clause which stipulated the signature of implementing protocols between Russia
and each EU Member State.

The EU — Ukraine readmission agreement also stipulated to postpone the
implementation of the transit and stateless migrants clause, in this case for two years
(European Union — Ukraine, 2007a: article 20.3). On the contrary, the EU readmission
agreements with Moldova and Georgia envisaged the immediate implementation of the

transit and stateless migrants clause (European Union — Republic of Moldova, 2007a;

138 Interviews with officials from the General Secretariat of the Council of the European Union, the
European Commission and Permanent Representations of EU Member States to the European Union,
Brussels, May and June 2010.

39 Interviews with officials from the International Organisation for Migration (IOM