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1. Introduction

The European Union is one of the major promoters of Human Rights in the international
scenario. Still, the human rights situation has worsened globally, aggravated by the COVID-19
pandemic and the use of emergency powers to deal with it. Thus, the European Union must
continue promoting Human Rights, giving special attention to doing so effectively. It has already
approved and adopted its new plan of action: the EU Action Plan on Human Rights and
Democracy for the 2020-2024 period. But, can the Union effectively promote human rights in
third countries?

Moreover, this pandemic has also accentuated some nationalistic practices, mostly based on
Westphalian principles like sovereignty and non-intervention in domestic affairs. So, in this
ongoing context, how can the EU intervene in the promotion of Human Rights? Under which
legal framework does it do so, and with what instruments? Does it have any mechanisms of
compliance regarding third countries? The most commonly known instruments are restrictive
measures, including sanctions on the countries and/or the actors violating these rights. However,
the EU has a wider range of instruments. One of them is political dialogues on human rights with
third countries. As seen in the new Action Plan 2020-2024, the European Union also works on
dialogues with the civil society and their support; on election missions and their follow-up; on
the cooperation in multilateral institutions like the UN; on reports on the situation of basic rights;
and on the trials of human rights defenders, among others (EU, 2020a).

This paper aims to identify the capacity of the EU to promote Human Rights in third countries.
In doing so, | will address the legal framework that enables the European Union to promote and
act in defense of Human Rights, domestically and internationally. Then, | will focus on the
different instruments available. To see if they are actually used and complementary, | will see the
use of these instruments in Eritrea.

For this purpose, the methodology used will be mainly the one used in law, which dwells on
looking at the law and the legal basis. Hence, | will be revising the international and the
European legal framework to address the European action and see how it applies. Therefore,
most of the sources used are from the European Union institutions, mainly the European Council
and the European Exterior Action Service, and the United Nations system.

Il.  EUrole in the promotion of Human Rights

a. Leqgal framework

The European Union is committed to protecting human rights not just by adopting European
legislation on the topic, but also as a member of the international community. The European
Member States are part of the United Nations system (UN) and the EU, despite not being a
member due to its nature, has the status of a permanent observer (United Nations, n.d.a). As
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states become parties to international treaties, they are bound to respect the obligations set out by
International Human Rights Law and respect and protect human rights. Hence, the Union is tied to
UN declarations concerning their protection, including UN Security Council binding resolutions
and the UDHR of 1948, and the ICCPR and the ICESCR of 1976 (United Nations, n.d.b), among
others. The latter has established a common standard for everyone in the protection of universal
fundamental rights (United Nations, n.d.a). Furthermore, human rights have reached the status of
a jus cogens rule of international law (Enya et al., 2021). Thus, the EU is responsible for assuring
the protection of human rights through its declarations and legislation, together with the
international declarations and principles it is tied to.

Through ratification of international human rights treaties, Governments undertake to set up
domestic measures and legislation compatible with their treaty obligations and duties.
Therefore, the domestic legal system provides the principal legal protection of human rights
guaranteed under international law. Where domestic legal proceedings fail to address human
rights abuses, mechanisms and procedures for individual and group complaints are available
at the regional and international levels to help ensure that international human rights
standards are respected, implemented, and enforced at the local level. (United Nations,
n.d.b)

We can also find the Union's commitment to human rights at a more regional level. The Council
of Europe adopted the European Convention for the Protection of Human Rights and
Fundamental Freedoms (ECHR) in November 1950 and is into force since 1953 (Boland &
Hart, 2021). It strived to be a regionally binding agreement (Boland & Hart, 2021). Its preamble
highlights its ten fundamental rights together with the creation of two bodies: the European
Commission of Human Rights and the European Court of Human Rights; both in charge of
enforcing the principles in the preamble (Boland & Hart, 2021).

European legal framework

The protection of human rights is not only gathered on the international treaties principles and
customary law but also on domestic law and regional treaties. In this line, the EU has also
adopted its own legislation on Human Rights. In its founding treaties we find Article 2 of the
Treaty of the European Union (TEU), gathering the principles and founding values that must
guide the Union’s actions, which include the respect for human rights, and article 3, establishing
the Union's objectives, amongst where we find the protection of human rights and the eradication
of poverty, ‘as well as to the strict observance and the development of international law,
including respect for the principles of the United Nations Charter’ (Lerch, 2021).

Additionally, The European Union has gone further than those provisions in its founding treaties
and has drafted a European document on human rights of its own: the Charter of Fundamental
Rights of the European Union (the Charter) (December 2000). Moreover, in article 6 of the
TEU, since the Treaty of Lisbon (2009), the EU established that the Charter has the same legal
value as the treaties, despite not being part of them (EU, 2012). Furthermore, the Charter
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explicitly refers to the implementation of Union law (article 51) as applicable to European
institutions and bodies, and the European Member States when applying the European law
(Lerch, 2021).

However, these previous articles concern the respect of human rights in the internal dimension of
the European Union. Nevertheless, the objective of this paper is to analyze their promotion in its
external action. Hence, our interest is in article 21 of the TEU. Article 21 establishes the
European principles in its external action in relation to the Union's principles of article 2. These
include ‘democracy, the rule of law, the universality and indivisibility of human rights and
fundamental freedoms, respect for human dignity, equality and solidarity, and respect for the
principles of the United Nations Charter of 1945 and international law’ (Lerch, 2021). Hence,
the protection and promotion of human rights and democracy is a priority of the European
external action and one of the founding values of the European Union (article 21 of the TEU).

Additionally, Article 205 of the TFEU presents the general provisions of its external action and
establishes that the principles mentioned in article 21 of the TEU must guide its international
relations (Lerch, 2021). And article 351, “preserves for EUMS those obligations incumbent
upon them before acceding to the EU - where the -member States have transferred powers to the
EU necessary for performing the obligations incurred under prior treaties, the CJEU has
accepted that the EU may de facto succeed to their obligations” (Lerch, 2021). Furthermore,
Article 351 of the TFEU establishes that UN Charter obligations operate over European law as
long as they are consistent with fundamental law (Lerch, 2021).

Hence, as appointed in Article 21, the protection and promotion of human rights is a priority of
the European external action and the founding values of the Union. To achieve an efficient
human rights policy, the EU is working through: political dialogues and economic diplomacy,
human rights and democracy dialogues and strategies with third countries, human rights
guidelines, and a human rights-based approach to development cooperation (European
Commission, 2022).

b. European Strategy

Since the Copenhagen Declaration of 1973, the European Member States recognized their
commitment to respect the principles of human rights, democracy, rule of law, and social justice.
Since then, in the framework of the European Political Community, the Member States were
issuing declarations reiterating those principles and their alignment with international law and
the UN principles. Later in 1993, with the entrance into force of the Maastricht Treaty (1992),
and the creation of the CFSP, the respect for human rights, democracy and the rule of law where
also recognized as a central element of this external policy. From the beginning, the EU has been
monitoring human rights situation. They used to publish démarches, both private and public
ones, and statements to condemn violations (King, 1999).
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More recently, the EU has been adopting different policies and strategic frameworks to deploy
an external human rights policy in third countries. Amongst these, we find the EU Strategic
Framework and Action Plan on Human Rights and Democracy, the EU Action Plan on Human
Rights and Democracy (2015-2019), and the Human Rights and Democracy Action Plan (2020-
2024).

1. EU Strategic Framework and Action Plan on Human Rights and Democracy

Within the principles guiding the European external action we find the respect for human rights,
democracy, and the rule of law (Consilium, 2012). Not only are human rights an ius cogens
norm, but the EU also links it to the existence of sustainable peace and development (Consilium,
2012).

As we have seen above, the European Union is committed to promoting human rights in its
internal and external policies, respecting its fundamental principles (article 2, TEU) (Consilium,
2015). In its external action, it is doing so through the integration of human rights in its trade,
investment, environmental, and development policies, and in its Common Security and Defense
Policy (CSDP), among others. In that line, it planned to adopt a human rights-based approach in
development cooperation with third countries (Consilium, 2015, p. 11). The EU Strategic
Framework intends to provide flexibility to adapt and respond to new emerging challenges
(Consilium, 2015, p. 16). It was built upon existing European guidelines and external financing
instruments, like the EIDHR (Consilium, 2015). The guidelines offer us some strategies and
objectives pursued by the Union, hinting at some of its priorities. Among these guidelines, we
find Human Rights Dialogues with Third Countries (2009); compliance with IHL (2009);
freedom of expression (2014) and religion (2013); against gender-based violence (2008) and
torture (2019); or on Human Rights defenders (2008) (EEAS, 2021).

2. EU Action Plan on Human Rights and Democracy (2015-2019)

The objective of the Action Plan is to implement the European Strategic Framework (Consilium,
2012, p. 5). One of the instruments adopted to implement it was the European Instrument for
Democracy and Human Rights (EIDHR), a financial instrument (Consilium, 2012, p. 5).
Moreover, the 2015 Action Plan stressed that the High Representative was the one in charge of
implementing this plan, along with the European External Action Service (EEAS), the
Commission, the Council, and the Member States (Consilium, 2012, p. 5). Plus, it distributes the
responsibility for the different actions among these institutions and the member states.

The EU aimed to do so by targeting five lines of action: (1) boosting ownership of local actors;
(2) addressing human rights challenges; (3) ensuring a comprehensive human rights approach to
conflicts and crises; (4) fostering better coherence and consistency between the European
policies; and (5) a more effective EU human rights and democracy support policy (Consilium,
2015).
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Despite these lines of action, the idea was for this European policy to adapt to the particular
circumstances of its different partnering countries. Hence, it seeks an active engagement with
these third countries by deepening dialogues on human rights. When it has to face a violation of
human rights, the Union has available a wide range of instruments like sanctions or
condemnation (Consilium, 2015).

In that same line, the European Neighbourhood Policies has committed to adopting a
comprehensive agenda of locally-led political reforms ((a) boosting ownership of local actors),
having democracy and human rights at the center of its agenda (Consilium, 2015).

3. Human Rights and Democracy Action Plan (2020-2024)

In the Human Rights and Democracy Action Plan, 2020-2024, we find the new European
priorities and ambitions in its external actions for the following 5-years term (European
Commission, 2022). The 2020-2024 Action Plan establishes five central and interlinked lines of
action, expected to be implemented at different levels. These lines of action include (a) the
protection of individuals; (b) working on the democracy, resilience, and inclusiveness of
societies; (c) the promotion of human rights and democracy all over the world; (d) addressing the
opportunities and challenges of new technologies; and (e) partnerships (European Commission,
2022). Additionally, it has committed to adopting gender-inclusive and women empowerment as
a cross-cut priority (EU, 2020a).

Linking human rights and democracy strengthens the importance of addressing "the pushback
against the universality and indivisibility of human rights, the closing of civic space and the
backsliding on democracy” (EU, 2020a). Moreover, it emphasizes the new risks and
opportunities of technology and environmental challenges and the impact of the COVID-19
pandemic. Furthermore, it links the 2020-2024 Action Plan to the compromise with
implementing the 2030 Agenda and achieving the Sustainable Development Goals (2030) (EU,
2020a).

Additionally, the Action Plan highlights the importance of coordinated action between the
European institutions and its member states for achieving these goals (Consilium, 2015). Hence,
we can see the involvement of different European actors.

e The European Council defines the strategic interests and the guidelines guiding the
CFSP. In this framework, the Foreign Affairs Council, chaired by the High
Representative, deals with human rights issues in European foreign policy (Lerch, 2021).
The High Representative (HR) has to ensure the implementation of these decisions, and
he shall be assisted by the EEAS, the European Commission, the Council, and the
Member States (Consilium, 2015). However, the COHOM group, formed by human
rights experts and EEAS and Commission representatives, is in charge of the preparatory
work (Lerch, 2021).
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e The Commission negotiates international agreements and, in cooperation with the EEAS,
manages development programs and financing instruments (Lerch, 2021).

e The European Parliament's consent is required in most international agreements to
enter into force (Articles 207 and 218 of the TFEU). Furthermore, according to article 36
of the TEU, the High Representative must consult the Parliament over basic elements of
the CFSP and inform about the evolution of such policies. Its resolutions can shape the
European human rights policy by making proposals and raising awareness of abuses. This
would be illustrated with the adoption of the new sanctions regime of 2020, also targeting
individuals. Additionally, the Parliament has annual resolutions on the achievements and
challenges of the Union's policy on the topic. The DROI Subcommittee deals with human
rights, democracy, and the rule of law in third countries, assuring their coherence with the
Union's external policies. Furthermore, article 14 of the TEU and Article 310(1) of the
TFEU gives the Parliament budgetary powers, so it can influence the allocation of NDICI
and other instruments' funds to promote human rights. It also deploys pre-, post-, and
election observations, mediation, and dialogues (Lerch, 2021).

We should also note the role of EU delegations in developing and implementing human rights
strategies and dialogues with third countries; and the role of the EU Special Representative for
Human Rights in supervising the effectiveness of such policies (Lerch, 2021). Concerning the
latter, the EU Special Representative for Human Rights, currently Eamon Gilmore, has also
an essential role to play. He is in charge of giving visibility and assuring the effectiveness of the
European policies on human rights, while closely collaborating with the EEAS (Strategic
Communications, 2021).

c. European Instruments

Concerning the European instruments available for promoting Human Rights in its external
action, the EU Action Plan on Human Rights and Democracy (2020-2024) gathers a list of
mechanisms that can be classified into four categories:

1. Political instruments: dialogues with third countries and regional or international
organizations, diplomacy, Council Conclusions, election missions, and their follow-up, or
the Human rights and democracy country strategies. We could also include the 13 EU
human rights guidelines, which are instruments and tools for EU Delegations and
Member States Embassies to advance EU human rights policies (EU, 2020a).

2. Juridical instruments: human rights treaties, including international conventions to
more regional ones, and the democratic clause.

3. Economic instruments: sanctions and other restrictive measures like embargoes or bans

4. Financial instruments: the NDICI, especially the thematic and geographical programs

However, for the purpose of this paper, we will focus on one instrument of each category,
namely: dialogues, the democratic clause, financial instruments, and restrictive measures
(sanctions). By studying the mechanism of each class we get to see their different natures and
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purposes. Moreover, they are the most commonly used ones, even if some are not that known by
the public.

a. Dialogues

The European Union has been promoting dialogues on human rights since December 2001, when
it adopted guidelines on Human Right Dialogues (Kinzelbach, 2009). Since then, they have
become an external policy instrument on their own (EU, 2001). However, previous to this
guideline, the Union already conducted dialogues in the 80s, under development assistance. The
Lomé IV Convention of 1989 with the ACP introduced the protection and promotion of human
rights in the development agreement. Later, the Commission expressed, in a Communication of
1991, the importance of dialogues on the topic and its preferential use before adopting a negative
approach. Since then, the European Union has emphasized adopting a positive response,
including dialogues as the rule, before adopting restrictive measures. Likewise, in May 2001, the
EU issued a Communication emphasizing the prevailing human rights dialogues over the
punishment of their violation (Kinzelbach, 2009, pp. 2-3).

Human rights dialogues pretend to promote sustainable development, peace and stability, and
human rights in non-EU countries (EU guidelines). Their objective is to be able to influence a
third country, making sure it is in line with the international human rights law and with the
European interests (Kinzelbach, 2009).

As stated in the European Union Guidelines on Human Rights Dialogues, although the
objectives vary case by case, the common ones include:

(a) discussing questions of mutual interest and enhancing cooperation on human rights
inter alia, in multinational fora such as the United Nations; (b) registering the concern
felt by the EU at the human rights situation in the country concerned, information
gathering, and endeavoring to improve the human rights situation in that country. (EU,
2001).

According to Kinzelbach (2009), we can classify dialogues on human rights in four different
categories: agreement-based dialogues, human rights dialogues with like-minded states, human
rights-related discussions in regular political dialogue, and structured human rights dialogues
under the CFSP.

The guidelines on human rights dialogues mean to identify the role of dialogues in the CFSP and
the European policy on human rights; strengthen their coherence and consistency; facilitate its
use by defining the conditions for dialogue; improve effectiveness; and make it known to third
parties (EU, 2001). Moreover, it establishes that they may be conducted by COHOM and may
regularly discuss human rights violations worldwide and review the Union policy, granting its
coordination with the international human rights framework (EU, 2001).
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b. Democratic clause

As mentioned above, the protection and promotion of human rights were introduced in the Lomé
IV Convention of 1989 (Kinzelbach, 2009, pp. 2-3). However, it was not yet an essential part of
the treaty. This clause was first introduced as an essential element of the treaty in an agreement
signed with Argentina in 1990. And in 1991, the Commission issued a Communication stating
that there could be either a positive! or a negative® response to serious violations, always
prioritizing the positive response (Bartels, 2005).

Later, through different treaties with third countries, the EU introduced new elements to that
clause. The agreements of 1992 with Latvia, Lithuania, Estonia, and Albania, introduced the
wording of 'essential element' instead of 'basic element’. And later, with the Baltic countries, it
used this new conceptualization as a trigger for the 'Baltic' suspension clause. Later, this clause
would be modified into the 'non-execution’ clause, and would establish consultations prior to the
suspension. This non-execution clause allowed one of the parties to unilaterally suspend, in
whole or in part, its obligations under the agreement if there was a grave violation of an essential
element (Bartels, 2005; European Parliament, 2014), as it could consider it a material breach of
especial urgency or a repudiation of the treaty under Article 60 (3) (a) of the Vienna Convention
(Bartels, 2005).

The Council Communication of 1995 appointed the introduction of the essential elements clause
and the non-execution clause. Following this, the Council approved a suspension mechanism to
enable the fast reaction of the EU in front of the violation of an essential element (human rights
and democracy) (Bartels, 2005). Since then on, the European Union has pressed to introduce this
human rights essential element in all its agreements with third countries, ranging from trade
agreements to financial and/or technical cooperation or development aid agreements (European
Parliament, 2014; Kinzelbach, 2009).

Human Rights clauses tend to follow the same structure. First, there’s an ‘essential elements’
clause, creating the obligation to comply with respecting human rights. Secondly, we find a
‘non-execution’ or ‘non-fulfillment’ clause. This allows the EU to take measures if the other
state party infringed the previous clause. Nevertheless, there are technical differences in the
adoption of measures and the mechanisms of implementation monitoring. Moreover, these
commitments shall be complied with in the domestic and international policies (European
Parliament, 2014).

1 A positive response provides support and encourages cooperation and initiatives. For instance, dialogue.

2 Negative responses are those ‘'sanctioning' measures adopted in the face of a grave or persistent violation of
human rights or democracy, including the modification of cooperation programs or funds, sanctions, or the
(temporal) suspension of cooperation.
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c. Restrictive measures (sanctions)

Restrictive measures are a set of policies used by a wide range of actors as an economic and
political means to modify another's behavior. They are one of the main tools used by the
Common Foreign and Security Policy (CFSP). It is not exclusive but rather complementary, as it
can be applied with other instruments, like dialogues (Consilium, 2022). As stated by the
European Council, the objective of sanctions is to modify harmful conduct by third states that
could hinder the protection of European values and security, preserve peace, and reinforce
democracy, the rule of law, and human rights. They can be imposed on third countries'
governments, companies, individuals, and or groups or organizations (Consilium, 2022;
Hernandez, 2021, pp. 7-8). Hence, according to Ana Hernandez, they do not pursue a punitive
end but aim at influencing a ‘wrongful' behavior, as opposed to international law (Hernandez,
2021, p. 8).

In December 2020, the Council adopted a new Global Human Rights Sanctions Regime, defined
in the Council Decision 2020/1999 and the Council Regulation 2020/1918 (European
Commission, 2020; Portela, 2021). They sought to adopt a horizontal sanction regime to tackle
serious human rights violations, irrespective of where they were committed. As Human Rights is
a wide dimension and not all of the rights are agreed on in the international order, the EU
specified in article 1 of the Decision and article 2 of the Regulation that the acts that constitute a
grave violation of human rights and hence can be subject of sanctions are: genocide, crimes
against humanity, a set of other human rights violations like torture or arbitrary disappearances
and executions, sexual violence, or the prohibition of reunion or freedom of expression, among
others (Consilium, 2020; Hernandez, 2021, pp. 10-11). Moreover, the second category of
violations can be subject to these sanctions as far as they are widespread or systematic, or a
violation of serious concern affecting the objectives of the CFSP noted in article 21 of the TEU
(European Commission, 2020; Portela, 2021).

The European restrictive measures include arms embargoes, restrictions on admissions (travel
bans), asset freezes, and restrictions on imports and exports, as well as the freeze of funds to
individuals and/or entities and the prohibition from accessing available funds or payments by
individuals and/or entities, either directly or indirectly (Consilium, 2020).

d. NDICI - Global Europe

Last but not least, the European Union has merged its different financial and foreign cooperation
instruments from the MFF, including the EIDHR, into one: the NDICI - Global Europe. It is the
new multi-annual budgetary instrument for the external cooperation policies of the EU in the
period 2021-2027. It includes the Development Cooperation Instrument (DCI), European
Development Fund (EDF), which used to be outside the Union budget, the European
Neighbourhood Instrument (ENI), European Instrument for Democracy and Human Rights
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(EIDHR), and the Partnership Instrument for cooperation with third countries (PI), among others
(European Commission, 2021).

By creating the NDICI, the Union meant to simplify the budget management and administrative
procedures by removing the barriers between the previous instruments and cooperation funds.
Therefore, it expects to increase its effectiveness, efficiency, and coherence while allowing more
flexibility and a faster response to new crises and challenges (European Commission, 2021).

This fund pretends to contribute to eradicating poverty and promoting sustainable development,
prosperity, peace, and stability in third countries. Its total budget is distributed among three big
pillars: the geographic, the thematic, and the rapid-response pillars. The geographic pillar
pretends to foster dialogue and cooperation between the EU and third countries. It is destined to
programs adapted to the needs and priorities of the recipient countries while reflecting the
European priorities. Contrastingly, the thematic pillar is destined for more specific programs,
complementing the first pillar. It intends to fund the support and promotion of human rights and
democracy, civil society, stability, and peace. It distributes its budget among different programs,
including Human Rights and Democracy, with €1.36 billion. Lastly, the rapid-response action
facilitates a rapid and effective early action — namely, conflict prevention - and its response to
crises or periods of instability by also increasing third countries' resilience to these situations
(European Commission, 2021).

I11. CASE STUDY: ERITREA

Eritrea is a dictatorship country that hasn't had elections since its independence in 1993. Its
government is highly repressive and does not allow independent civil society organizations or
independent judicial power. Civil rights are not protected. On one hand, there’s forced labor and
military enrollment. People have been subject to torture and other inhuman punishments.
Students finishing secondary school are forced to attend compulsory military training, where
they undergo harsh punishments and discipline. Moreover, female students have conveyed
sexual harassment and exploitation there. On the other, there are tight restrictions on the freedom
of opinion, expression, and religion. There's no freedom of religion apart from the religions
recognized by the government. Whoever practices another one may be indefinitely imprisoned or
tortured as a way to force them to renounce their beliefs. These lead to another concern: unlawful
detentions. Thousands of people are detained in overcrowded detention centers with inadequate
or a lack of access to legal services, water or food, and medical services (Soteras, 2021).

At the international level, there's the intervention of the EDF (Eritrean Defense Forces) in the
Ethiopian conflict. A Joint Investigation Report by the EHRC-OHCHR (2022) shows the
offenses and human rights violations committed, especially in Tigray. According to their report,
parties have committed grave infringements of international human rights and humanitarian and
refugee laws. They conducted attacks against the civilian population and destructed private and
public properties, including those under IHL special protection like health centers, schools, or

12
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houses, violating IHL. Moreover, there are accusations on unlawful killings, torture, arbitrary
detentions and enforced disappearances, sexual and gender-based violence, restrictions on
movement and access to essential goods, and the denial of access to humanitarian relief.
According to the EHRC and the OHCHR, these acts can amount to a transgression of the
International Human Rights and Humanitarian laws (EHRC-OHCHR, 2022).

The EDF is also accused of attacking refugee camps holding Eritrean refugees. It is estimated
that about 20,000 Eritrean refugees were in Shimelba and Hitsats camps in Tigray, fleeing
torture and repression in their country (EHRC-OHCHR, 2022; Mersie et al., 2021). The report
found that the EDF attacked these camps, destructing them and forcing the displacement of
refugees. Plus, they violated the principle of non-refoulment, forcing Eritrea refugees to return to
Eritrea (EHRC-OHCHR, 2022). According to a Shimelba refugee leader, the EDF was looking
for the opposition forces and that they had a list of names (Reuters, 2022).

Eritrea has denied the violation of human rights, namely sexual abuses and the killing of Tigray
civilians, and forcibly returning Eritrean refugees to Eritrea. Nevertheless, a former Eritrean
military officer claimed to see the government documents showing that over 9000 refugees were
returned to the country (Mersie et al., 2021). It also denied, along with Ethiopia, the intervention
of Eritrean troops in Ethiopia despite the witnesses, diplomats, and the declaration of an Eritrean
general (Reuters, 2022).

The EU has decided to intervene regarding the actions carried out by the Eritrean government in
Ethiopia and the violations of human rights in its own country. It has accused the National
Security Office of serious human rights violations in the country, including arbitrary arrests,
extrajudicial killings, enforced disappearances, and torture. In light of these events, the EU has,
so far, adopted the following sanctions on Eritrea: an asset freeze and the freeze of funds to those
individuals or entities listed directly or indirectly (Reuters, 2022).

a. Dialogues

Concerning this situation, the EU and Eritrea held political dialogues. Article 96 of the Cotonou
Agreements, of which the EU and Eritrea are part, established dialogues as an instrument to
approach human rights violations. Additionally, article 8 establishes regular political dialogues
also on the topic of human rights between the parties (Kinzelbach, 2009, pp. 2-3).

In July 2021, the EU and Eritrea started a political dialogue under article 8 on the situation of
human rights. Most of the dialogue was on the situation lived in Tigray and its implications.
They also addressed the expectations and concerns in the region, as well as the state of the EU-
Eritrea relationship (EU, 2021a).

Certainly, the establishment of dialogues is a first step in the protection of rights in third
countries. But if regular dialogues are held and there’s no evolution, something may not be
working properly. According to article 8, there are regular dialogues. But the situation in Eritrea
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has not worsened overnight. This means that, despite the previous dialogues, the EU has not
addressed the worsening of human rights until this year with the EDF intervention in Tigray.

b. Democratic clause

The EU and Eritrea are both parties to the Cotonou Agreements (2000-2020) signed in 2000 and
into force since 2003. In December 2020, the EU and the ACP states reached a new agreement,
following Cotonou, which is into force since April 2021. This new partnership also establishes
democracy and human rights as one of the key dimensions of the treaty (Consilium, 2021).

As we have previously addressed, the Democratic clause is formed by two main clauses: the
‘essential elements’ clause and the ‘non-fulfillment’ clause. The first can be found in Article 9
(7) of the newly agreed Partnership, while the second is found in article 101 of the same
agreement (EU and OACPS, 2021).

The ‘essential elements’ clause, Article 9 (7), states that:

7. The Parties agree that the respect for human rights, democratic principles, and the
rule of law shall underpin their domestic and international policies and constitute an
essential element of this Agreement.

(EU and OACPS, 2021)

This article is establishing human rights, democracy, and the rule of law as essential elements
of the agreement. Hence, according to the Vienna Convention, if one of these elements is
violated by one party [Eritrea], the other party [EU] can adopt the measures it deems necessary
and even unilaterally suspend the agreement. Moreover, the clause also establishes that these
principles must be applied both at the domestic and international levels.

Concerning the 'non-fulfillment’ clause, article 101 deals with the dispute settlement and the
fulfillment of obligations. Article 101 (4) establishes the precedence of dialogue to solve any
divergences between the parties.-Article 101 paragraph 6 deals with the violation of an essential
element of the agreement. It states that if one of the parties considers there has been a violation
of an essential element [article 9], the party must notify the other party (except in case of
urgency), providing information. It establishes a deadline for reaching a mutually agreed solution
on the 60™ day after the notification. If no agreement is reached, the parties may continue to hold
bilateral consultations. If the parties agree so, a special joint committee could participate,
providing advice and assistance. Yet, if 90 days after the start of consultations, the parties don't
reach an agreement, then the notifying party can take the proportionate measures it deems
convenient (EU and OACPS, 2021, pp. 70-71).

Paragraph 7 states that if there's a violation of special urgency of an essential element, then the
party can directly adopt the appropriate measures without prior notification. A case of special
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urgency can be constituted by the grave violation of articles 9 or 28 on essential elements (EU
and OACPS, 2021, p. 71).

Furthermore, paragraph 8 develops the concept of ‘appropriate measures’. These have to
comply with international law and be proportionate to the non-compliance with obligations.
The measures adopted shall consider their effect on the functioning of the treaty, prioritizing
those with a less negative impact. These measures can include the partial or full suspension of
the treaty.

Nevertheless, despite the violation of the human rights clause, | have found no evidence of the
activation of the non-fulfilment clause. So, personally, although by introducing this clause you
recognize the importance of respecting human rights in your relationship, | find it somehow
useless to if you are not willing to take any actions against their violation under the agreement.
In other words, what’s the use of introducing human rights as an essential element along a non-
fulfillment clause if you are not going to activate it in case of its violation?

c. Sanctions

Eritrea has been sanctioned under the new European Human Rights Sanctions Regime. This
regime is directed at sanctioning individuals and entities. The Union has targeted the Eritrean
National Security Agency as the main responsible for the violations of human rights and, hence,
the entity to be sanctioned. Under this regime, the EU has adopted an asset freeze and the
prohibition of making funds available. Moreover, those listed are subject to travel bans (Council
of the EU, 2021; EU, 2021a).

In the EU Sanctions Map, we find that these measures were adopted based on two legal acts:
Council Decision (CFSP) 2020/1999 and Council Regulation 2020/1998. In both acts, the EU
hints at the National Security Office as responsible for the grave human rights violation in
Eritrea, including arbitrary arrests, unlawful executions, enforced disappearances, and torture
(EU, 2021a). Moreover, they are based on three European guidelines: the Guidance on
implementation of certain provisions of Council Regulation (EU) 2020/1998; the EU Best
Practices for the effective implementation of restrictive measures; and the Guidelines on
implementation and evaluation of restrictive measures (sanctions) in the framework of the EU
Common Foreign and Security Policy (EU, 2021a).

d. Financial instruments

The NDICI - Global Europe financial instrument provides funds through two main programs: a
geographical one and a thematic one. Concerning the first one, around €29.18 billion is allocated
to Sub-Saharan Africa, where we find Eritrea as an eligible country (Central Desk, 2021).
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Moreover, the EU has been offering financial aid to Africa through the European Union’s
Emergency Trust Fund for Africa. The countries targeted by these funds suffer from
demographic pressure, high levels of poverty, weak infrastructures, internal tensions, and food
and/or environmental crisis. It aims to address four strategic priorities: working opportunities,
strengthening resilience, improving migration management, and improving governance and
conflict prevention (EU, 2020a). With a total budget of €4.9 billion, it has allocated €1808
billion to the Horn of Africa, where Eritrea is one of the eligible countries to access these funds
(EU, 2020b)

In Eritrea, the core goal of the EU is to improve the economic and working opportunities. Under
this fund, the EU and Eritrea have some ongoing projects on improved governance and conflict
prevention, strengthening resilience, and greater economic and employment opportunities
(European Commission, n.d.). However, out of the 9 projects approved by Eritrea under the
Trust Fund - worth around €141.3 million - just one is underway (Chadwick, 2021).

Already in 2021, the European Commission debated on the ‘de-commitment’ of around €100
million in funds originally allocated to Eritrea as a response to the situation in the country and
the human rights violations in Tigray, along with political dialogues (Chadwick, 2021; HRCE,
2021). Yet, | have found no evidence of whether the Union has finally decided to re-allocate
those funds or not.

IV. CONCLUSIONS

The European Union does have a wide range of instruments available to promote and ensure the
protection of human rights in third countries. Moreover, it has proved to be able to promote both
human rights and democracy globally, integrating this element into the politics of other states
through dialogues and the human rights clause. Although it has shown its capability to introduce
them in the policies of thirds, has it proved to protect them and implement them? From what we
have seen with the case of Eritrea, despite introducing human rights as an essential element,
Eritrea has not protected those rights, but instead infringed them.

Although it has shown its capability of influence, it cannot pressure their respect and
implementation, despite having some instruments at its disposal to pressure states to comply with
these obligations. On one hand, we have the primacy of positive responses like the promotion of
dialogues. On the other, we find negative responses. As human highs are introduced into
agreements as an essential element, an instrument available is the suspension, in whole or in part,
of the treaty as a response to their non-compliance. With the case study of Eritrea, | have not
found evidence of this clause being activated. Why? A likely reason is that it may be more costly
for the EU to activate that clause and suspend the agreement than to adopt sanctions. So, it
makes no sense to introduce human rights as an essential element if their violation does not
trigger the adoption of measures condemning it. In most cases, the Union has been rather
adopting sanctions to target these violations and pressure states to improve the situation. It is still
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too early to assess whether the sanctions the Union has imposed on Eritrea are effective or not,
but for what we have seen so far, the Eritrean forces have not yet left Ethiopia. This makes me
question if the effectiveness of the restrictive measures adopted. However, we may need to wait
for a little longer until we can properly assess their weight.

All in all, we can say that the European Union is capable of influencing third states’ policies on
human rights, and it does promote their respect. However, what seems to slip away from the
Union’s control is their effective implementation and protection. However, we should remind
that this has been the study of the Eritrean case, but to extrapolate this to the rest of the countries
a further study should be conducted.
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https://www.reuters.com/article/eritrea-politics-eu-sanctions-idAFL1N2LK1Q7
https://www.hrw.org/world-report/2022/country-chapters/eritrea
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ANNEX: EU Guidelines

o EU Guidelines on Torture and other Cruel, Inhumane Treatment or Punishment (2019)

e EU Guidelines on Non-discrimination in External Action (2019)

o EU Guidelines for the promotion and protection of the Rights of the Child (2017)

e EU Guidelines on Freedom of Expression Online and Offline (2014)

e EU Guidelines on Death Penalty (2013)

e EU Guidelines on the promotion and protection of Freedom of Religion or Belief (2013)

e EU Guidelines to promote and protect the enjoyment of all Human Rights by Lesbian,
Gay, Bisexual, Transgender and Intersex (LGBTI) Persons (2013)

o EU Guidelines on Human Rights Dialogues with Third Countries (2009)

o EU Guidelines on promoting compliance with International Humanitarian Law (2009)

e EU Guidelines on Violence against Women and Girls and combating all forms of
Discrimination against them (2008)

e EU Guidelines on Human Rights Defenders (2008)

e EU Guidelines on Children and Armed Conflict (2008)
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